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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JUDITH A. WAGNER, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

MCDONALDS OF HOMER,

                                                  Employer,

                                                   and 

ALASKA INS GUARANTY ASSN,

                                                  Insurer,

                                                            Petitioners.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY   

        DECISION AND ORDER

        AWCB Case No.  200125770
        AWCB Decision No.  03-0186

         Filed with AWCB Anchorage, Alaska

         on August  7,  2003



We heard the employer’s appeal of the Reemployment Benefits Administrator (RBA) Designee’s October 10, 2002 decision finding the employee met the criteria for a reemployment benefits eligibility evaluation on May 29, 2003, in Anchorage, Alaska.  Attorney Robert Rehbock represented the employee. Attorney Robert Bredesen represented the employer and its insurer (employer). At the hearing, the parties resolved their differences and asked the Board to vacate the October 10, 2003 RBA Designee’s decision.  The Board asked the parties to present a stipulation of facts upon which such action could be taken.  The parties filed their stipulation on July 2, 2003.    We closed the record at our next regularly scheduled hearing day, July 8, 2003.

ISSUE


Did the RBA Designee abuse her discretion when she found the employee met the criteria for a reemployment benefits eligibility evaluation?  


SUMMARY OF THE EVIDENCE

The employee, on December 24, 2001, was entering the employer’s freezer when she slipped and fell injuring her back. (Report of Occupational Injury or Illness filed 1/2/02). The employer accepted the compensability of the employee’s injury.  On July 11, 2003, the employee requested reemployment benefits.  The RBA Designee noted that her request for reemployment benefits was untimely and that she could not be referred for an eligibility evaluation unless there were unusual and extenuating circumstances that prevented her from timely requesting an evaluation.
  (July 25, 2002 RBA Designee Letter).  The employee claimed that she did not request benefits because she was unaware that she would need them until her treating physician, Kam Hunter, M.D., issued a note indicating that the employee would be unable to return to work.  (Employee’s Explanation dated September 27, 2002).  


The RBA Designee reviewed the employee’s file and found unusual and extenuating circumstances that excused the employee’s untimely request for an evaluation. (RBA Designee Determination Letter dated October 10, 2002).  Based on this finding, the RBA Designee concluded that the employee was entitled to an evaluation for rehabilitation benefits. Id.  


On October 23, 2002, the employer timely appealed the RBA Designee’s finding of eligibility.  The employer argued that the employee did not meet the eligibility requirements under AS 23.30.041 because 3 physicians, including the employee’s treating physician, agreed that the employee could resume her regular duties.


A hearing on the employer’s appeal of the RBA Designee’s October 10, 2002 determination was held on May 29, 2003.  At the hearing, the parties represented that they agreed that the RBA Designee’s determination should be vacated.  The Board asked the parties to stipulate to facts upon which such action should be taken.  The parties stipulated as follows:

1. On September 20, 2002, Dr. Kam Hunter issued a note indicating that the employee was unable to return to her former work and needed vocational rehabilitation.  

2. On September 24, 2002, IME
 orthopedist Zoran Maric issued a report concluding, in relevant part, that there was no objective reason why the employee could not resume her regular work duties.

3. On October 10, 2002, Dr. Paul LaPrade, neurologist, upon referral from Dr. Hunter concluded that the employee did not require any further medical treatment, and advised her to  “get a job.”

4. The same day Dr. LaPrade issued his report, RBA Designee Mickey Andrew issued her determination finding the employee entitled to a reemployment benefits eligibility evaluation.  Her determination was based solely on Dr. Hunter’s September 20, 2002 opinion.

5. On October 23, 2002, Dr. Hunter issued a note indicating that the employee does not require vocational rehabilitation.

6. Other physician opinions may exist which have not yet been discovered, much less filed with the Board.

WHEREFORE, the parties agree that the October 10, 2002, determination by Designee Andrew appears to lack factual foundation in light of the present record, to the determination should be vacated, and the matter of the employee’s entitlement to reemployment benefits, if any, should be remanded to the Reemployment Benefits Administrator for further findings.  Further proceedings may include consideration of newly submitted medical opinions or other evidence, which could not have been presented prior to the October 10, 2002 determination.  The parties’ rights to object to any such further evidence on other grounds (i.e. unauthorized change of physician) shall remain unaffected.

(Stipulation of the Parties filed July 2, 2003).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.   STIPULATION OF THE PARTIES.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


Our regulations at 8 AAC 45.050(f), provide, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

We interpret 8 AAC 45.050(f)(1) to authorize the dismissal of a claim, based on the stipulation of the parties. Implicit in our interpretation of this regulation is the ability to, where supported by the record
, accept the parties stipulation of facts.  Here, the parties do not seek dismissal of a claim, but rather, they seek an order remanding this matter back to the RBA Designee for further findings and consideration of additional evidence.   When reviewing a decision of the RBA or his Designee, we consider whether the decision is supported by substantial evidence.   See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  
II. STANDARD OF REVIEW.  

Under AS 23.30.041(d), we must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts when considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA Designee’s determination.  Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

 Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Id.  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

 The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  See, e.g., Kelley v. Sonic Cable Television, 3AN 89‑6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN‑90‑4509 CIV (Alaska Ct. of Appeals, August 21, 1991).

Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.  See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 

In this case, the medical opinions of Drs. LaParade and Hunter were given after the RBA Designee issued her decision finding the employee met the criteria for an eligibility evaluation.  Consideration of this additional information is not barred by a lack of diligence on the part of the parties.  8 AAC 45.070(b)(1)(A).    

After allowing the parties to enter their evidence, we review it and the evidence before the RBA Designee to assess whether her decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA Designee’s decision is not supported by substantial evidence, we conclude that the RBA Designee abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.
III. IS THE RBA DESIGNEE’S DECISION FINDING THE EMPLOYEE MEETS THE CRITERIA FOR AN ELIGIBILITY EVALUATION UNDER AS 23.30.041 (c) SUPPORTED BY SUBSTANTIAL EVIDENCE?

AS 23.30.041 (c) provides, in part:

If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .
When the RBA Designee made her determination regarding the employee’s eligibility for reemployment benefits, the written record did not contain the opinions of Drs. Maric and LaParde, or Dr. Hunter’s second opinion.  At the time she made her determination that the employee met the criteria for an eligibility evaluation, we do not know if the RBA Designee was aware of these physician’s opinions.  We find the changes in physician’s opinions, including the employee’s treating physician, occurred after or at the same time as the RBA Designee made her determination.  Under 8 AAC 45.070(b)(1)(A), we find this evidence is not barred by the due diligence standard.  The parties have presented new evidence concerning the employee’s physical limitations and we conclude we are permitted to consider this new evidence.  Consequently, because the parties have submitted medical evidence, which was not previously available to the RBA Designee in making her eligibility determination, we will remand this matter to the RBA Designee to consider this new evidence.


ORDER
The RBA Designee’s October 10, 2002 determination finding the employee eligible for reemployment benefits eligibility evaluation is remanded for further proceedings consistent with this Interlocutory Decision and Order.

Dated at Anchorage, Alaska this     day of August,  2003.
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Rebecca Pauli,
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Royce Rock, Member







____________________________                                  






Philip E. Ulmer, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JUDITH A. WAGNER employee / respondent; v. MCDONALDS OF HOMER, employer; ALASKA INS GUARANTY ASSN, insurer / petitioners; Case No. 200125770; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of August, 2003.

                             

   _________________________________

      





Carole Quam, Clerk

�








� AS 23.30.041 requires 1) the claim be compensable; 2) the injury may permanently prevent the employee’s return to her job at the time of injury; and 3) in the case of a request filed more than 90 days after the employee’s notice of injury to the employer, the employee must establish that unusual and extenuating circumstances prevented timely filing.


� Employer’s Medical Examinaiton.


� To withstand appeal, the Board’s factual findings must be supported by substantial evidence contained in the record.  AS 23.30.125(f).  
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