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	        DISSENTING OPINION TO

        FINAL DECISION AND ORDER

        AWCB Case No.  200104075
        AWCB Decision No.  03-0187

         Filed with AWCB Anchorage, Alaska

         on August  7, 2003  (Nunc Pro Tunc)


DISSENTING OPINION

BOARD MEMBER WALASZEK

I respectfully dissent from the decision of the majority. I do not believe the employee was injured in the course and scope of her work, as defined in AS 23.30.395(2).  I base this on my review of the written record and the testimony presented at the hearing.  I find no evidence to indicate the employee at the time of her injury was engaged in employer-sanctioned activities, or engaged in activities performed at the direction or under the control of the employer.  I find she was not engaged in an activity to promote, support, or further the employer's business interests. I find that Ms. Walters had taken herself outside the scope and duties of her employment in her encounter (dispute regarding theft followed by impulsive shoving) with Felony and, it was that conduct which motivated the assault on her. 

I find that while the employee was injured on the employer’s premises, the injury occurred in the course of a personal argument regarding a dispute over a co-worker’s money.  I also find the incident was not “reasonably foreseeable and incidental” to the employee’s work as a dancer.  Felony did not attack Ms. Walters at work because Ms. Walters was performing her workplace obligations; I find that Felony attacked Ms. Walters because:

1. Ms. Walters took Felony’s money and 

2. Ms. Walters shoved Felony multiple times. 

I find that Ms. Walters’ performance of employment obligations did not motivate Felony's attack.

I conclude that Ms. Walters’ performance of work duties did not anger Felony or motivate the assault. At most, Ms. Walters’ accessibility at work provided Felony with the opportunity to attack after Felony became angered regarding the disputed theft of money.  I find this connection does not support a finding that Crazy Horse facilitated the assault, or that workers' compensation is owed. The inherent risk of certain jobs may support a finding that injuries sustained in personal attacks are work related.  I do not find that a job as a dancer at an adult club contains “inherent risk” in regards to assault from another dancer.

Nor do I find any evidence that Ms. Walters warned the employer or bouncer that she felt Felony would attack her.  Nor did I find credible evidence that Felony forewarned the bouncer or management that she would attack.  Felony did not attack Ms. Walters until after Ms. Walters shoved her repeatedly.  However, I do agree with the majority that the employer and bouncer were aware of an exchange of words between Felony and Ms. Walters.  

According to Ms. Walters, Crazy Horse facilitated the assault by failing to have managers or other coworkers respond when they witnessed the incident.  I did not find the evidence credible that the manager waived off the bouncer, or that the bouncer ignored the altercation. 

Additionally I disagree with the majority’s finding that “We find the employer has not established by substantial evidence that shoving or pushing by either the employee or Felony was a result of anything more than impulsive behavior and designed to inflict real injury to either person.” I believe “shoving, rough handling, or other physical force” while engage in heated argument, is an act that can inflict serious injury (results of a fall).  In regards to this case, Ms. Walters’ multiple shoving  (3-4 times, verses just pushing someone out of one’s personal space) after being told several times “Keep your hands off me.” implies a greater intent for escalating physical threat and harm.  

It appears to me that Felony responded with an escalation in force in response to an escalation of threat (multiple shoving after telling the assailant to stop), and stopped her [Felony’s] forceful response once the bouncer arrived to disengage the altercation.  Based on the limited available evidence, I do not find that we can measure Felony’s response in regards to “proportional” or reasonable, and I do not believe it is for the Board to decide.  

As to the majority’s findings on premeditation, I disagree; the action of setting a beer down does not allow sufficient time to develop a premeditated plan.  In fact, most of testimony coincided that the confrontation began as “talking” escalating into “argument” followed by “shoving” etc.  If Felony’s “premeditated plan and willful intent” was to attack, then I do not find she would have approached Ms. Walters with a beer in her hand unless she would have used it to attack with.  

Finally, I find the testimony of the employer and the unsworn statements of the employee’s co-workers to be more reliable than the sworn testimony of Mr. Moberg and the employee. I find Mr. Moberg’s testimony least credible, as he is the only witness to described the event as if Felony was waiting to ambush Ms. Walters, and his testimony does not correlate with numerous other testimonies (including Ms. Walters) that verbal confrontation began before the shoving followed by Felony pulling Ms. Walters to the ground.  

For these reasons, I respectfully dissent.  I find the employee was acting outside the course and scope of her employment.  Moreover, I conclude that her claim, if within the course and scope of her employment is barred under AS 23.30.235(1).

NUNC PRO TUNC

Dated at Anchorage, Alaska this 7th day of August, 2003.
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Dale Walaszek, Dissenting Member

I hereby certify that the foregoing is a full, true and correct copy of the Dissenting Opinion  to Final Decision and Order in the matter of MYUNG H. WALTERS employee / claimant; v. CRAZY HORSE, INC., employer; ALASKA NATIONAL INS. CO. - A, insurer / defendants; Case No. 200104075; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of August, 2003.
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	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200104075
        AWCB Decision No.  03-0187

         Filed with AWCB Anchorage, Alaska

         on August 7,  2003


On June 3, 2003, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s claim for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, and medical benefits including transportation costs.  The employee represented herself.  Robert J. Bredesen represented the employer and insurer (employer).  The record remained open to receive additional deposition testimony
 and closing briefs.  We closed the record when we next met on July 8, 2003. 


ISSUE

Did the employee sustain a compensable injury within the course and scope of her employment?


SUMMARY OF THE RELEVANT EVIDENCE

This matter comes before the Board on the employee’s claim that she was injured during the early morning hours of February 16, 2001 in the course and scope of her employment as a dancer for the employer, Crazy Horse, Inc., when another dancer Kerry Ford a/k/a Felony (Felony) grabbed the employee by the hair, pulled her down on the ground and started hitting her.  There are very few factual disputes between the parties.  The employer alleges that the fight was a private dispute over personal property and that the employee’s injuries arose from her intent to harm another.  The employee alleges that the fight between the dancers was a compensable event and that she did not start the fight. 


It is undisputed that altercation between Felony and the employee was over tips earned by Felony from dancing for the employer on night of February 15 and the morning of February 16, 2001. Felony accused the employee of taking Felony’s tips for the night from the dressing room.  Tips are the dancers primary source of compensation. The employee testified at hearing and in her deposition that she found the money on the floor and picked it up.  The employee explained that she decided to return the money and claims she returned all the money to Felony.


 Felony, in an unsworn statement to the employer’s insurance company taken over a month after the incident, claimed that when she (Felony) found the money missing she approached the employee. (Ford Statement at 3-4).   The employee did not deny taking the money.  Felony accused the employee of keeping only part of the money.  Id.  Words were exchanged and a fight ensued.  


Felony, explained that about 5 minutes passed from the time the money was taken to the fight.  She claims that the employee started pushing her backwards about five or six times, Felony told the employee to stop, the employee didn’t stop pushing, Felony pushed back and an altercation ensued.  (Ford Statement at 1). Felony claimed she hit the employee a few times and the fight lasted about 30 seconds.  Id.  Felony denied being the aggressor.  She admitted she had a beer in her hand when she first approached the employee about the money.  Felony also admitted punching the employee and grabbing the employee’s hair.  She denied hitting the employee in the breast.  Id.  


Dancers are permitted to drink while working.  Barbara Taylor, the “House Mom”
 testified that the employer does not provide drinks to the dancers. There is a one drink per hour policy, however it is not strictly enforced. (Yost Dep. at 4 and Taylor Dep. at 5).   Dancers buy their own drink or a customer will by the dancer a drink.  Dancers do not receive commission on how many drinks customers buy.  The waitresses and the bartenders enforce the one drink an hour policy.  “Well, the girl come up [sic.] to the bar, she gets a drink.  She know [sic.] when her hour is up, she can have another one if she like [sic.] one, but we don’t force them to drink.”  (Taylor Dep. at 5).  

 
Mark Yost, a bouncer and bartender for the employer, confirmed the one drink per hour rule.  He also testified that it is not easy to enforce.  Once or twice a year a dancer would get so drunk they were not allowed on the stage or they were sent home.  Id.  Mr. Yost observed that neither the employee nor Felony appeared drunk although Felony had a beer in her hand before the incident.  Yost Dep. at 4, 15).   He also testified that it is not uncommon for dancers to fight or for money to go missing.  (Yost Dep. at 4, 6).  
The employee also testified to the one drink per hour rule.  She explained that while employees may purchase their own drinks, it is more common for customers to purchase drinks for the dancers.  The employee testified that when she started dancing for the employer, the manager would encourage her to drink so she would be more relaxed.  

Regarding the altercation itself, the employee testified that before going on stage, she found some money on the floor.  When the employee returned to the dressing room she noticed Felony looking for something on the floor.  The employee asked if Felony had lost the money the employee found on the floor.  The employee gave Felony all the money she had found on the floor.  Felony accused the employee of only returning part of the money and stealing the rest.  The employee observed Felony acting as if she had been drinking.  The employee denies having pushed Felony. Rather, Felony started the pushing, grabbed her hair, throwing the employee to the floor and began hitting and kicking her.   The employee also testified that the Ms. Taylor would not let the bouncer immediately break up the fight but rather signaled to the bouncer to wait.  


Wayne Moberg, a patron of the employer, testified via deposition on behalf of the employee.  Mr. Moberg recalled Felony being upset about an hour and a half before the fight.  (Moberg Dep. 5-6).  Felony was laying in wait for the employee to walk by and when she did, Felony “jumped her and tackled her, pretty much and then proceeded to swing.”  (Moberg Dep. at 11).   The fight lasted about two and a half minutes.  (Moberg Dep. at 12).  Mr. Moberg explained that the “bouncer was going to separate her right away, but he looked up, and the house mom at the time kind of waved him back, and then she went up there and she watched a little bit, and then separated them.”  Id.  

 Mr. Yost recalled a different set of events.  He testified that the employee was pushing Felony and then Felony “jumped” on the employee and the employee fell to the ground. (Yost Dep. at 6, 12).  He estimates that the fight lasted no more than 45 seconds.  Ms. Taylor did not see the fight.  She did see the employee lying on the floor in a fetal position with Felony over the employee.  (Taylor Dep. at 6).  

After the fight, the employee called the police and finished the last few minutes of her shift.   Felony left the premises by the time the police arrived.  No arrests were made.  After her shift, the employee drove herself to the emergency room.   Both the emergency room medical report and the police report describe scratches on the employee’s face on her right leg near her knee.  She had a red mark on her right bicep and complained of head pain.  The employee testified that after the assault she had a paralyzed arm, was unable to walk, and could not care for her children.  Despite these difficulties, she returned to work her shifts for the next few days before being fired for calling the police.  (Taylor Dep. at 10).   


The employee filed a Report of Occupational Injury or Illness on February 22, 2001 identifying her injuries as arm, neck, head, and breast.  She alleged that her left breast implant was punctured during the assault and that her arm, neck, and head were badly hurt. The employer controverted, claiming the employee is not eligible for compensation because any injury was proximately caused by the employee’s willful intent to injure Felony (AS 23.30.235(1)) and because any injury did not arise out of and inc the course of employment (AS 23.30.395(2)).

Employer’s Argument.


The employer argues that the fight was over personal property and was not work related.  Alternatively, the employer asserts that the employee is not entitled to benefits because the employee’s alleged injuries were the result of her willful intention to injure Felony.  Finally, if the Board determines the employee’s claim is compensable, the employee has failed to produce evidence that would support the benefits she is claiming.

Employee’s Argument. 


The employee argues that she was injured in the course and scope of her employment.  She states that she did not start the fight and that she is entitled to compensation.



FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. COMPENSABILITY

The Alaska Workers' Compensation Act, AS 23.30.005-.395 (Act), “provides for a comprehensive system of compensation for injuries to employees.” Sokolowski v. Best Western Golden Lion Hotel, 813 P.2d 286, 289 (Alaska 1991).  The Act presumes an injury “arising out of and in the course of employment” is compensable under the Act. AS 23.30.120(a)(1); AS 23.30.395(17); Tolbert v. Alascom, Inc., 973 P.2d 603, 606 (Alaska 1999).  “Arising out of and in the course of employment” is defined as “employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes . . . activities of a personal nature away from employer-provided facilities [.]”  AS 23.30.395(2).  

AS 23.30.120(a) provides, in pertinent part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter….” In Anchorage Roofing v. Gonzales, 507 P.2d 501, 504 (Alaska 1973), the Alaska Supreme Court held that AS 23.30.120 places a burden on the employer to go forward with evidence on the issue whether the injury arises outside the scope of employment.  Once competent evidence is introduced, the presumption drops out, and the final burden as to all essential elements is on the claimant.  Gonzales, 507 P.2d at 504 (citing R.C.A. Service Co. v. Liggett, 394 P.2d 675, 677 (Alaska 1964)).  


We must therefore determine if the employee was injured in the course and scope of her work, as defined in AS 23.30.395(2).  The employers argues that, under Temple v. Denali Princess Lodge, 21 P.3d 813 (Alaska 2001), the employee’s injuries are not compensable because they are the result of a private dispute and were not incurred in the course and scope of employment.  Nor did the employer did not facilitate the assault.  We disagree.  


Felony and the employee had no personal disputes prior to the altercation.  The altercation occurred at work, during work hours, and over work related property i.e.: tips.  It is undisputed that both the employee and Felony were employees of the employer at the time of the altercation.  The altercation took place at work over tips earned by the dancers in the course and scope of their employment.  Dancers rely heavily on tips and are a significant part of their income.  The employer did not provide the employees with a secure place to keep their earnings even though it was common for money to be stolen. (Yost Dep. at 4, 6).   We find that the dispute was work related.   We find tips, under the facts of this case to be work related. Thus the employee’s injuries arose of the course and scope of her employment.  

Alternatively, had we found the dispute to be purely personal and not work related we would still find the incident compensable under Temple.  We find, in light of the testimony presented, that the altercation “was ‘reasonably foreseeable and incidental’ to the employment, and not just ‘but for’ the employment.”  Temple at  817 (citations omitted).   

The employer permits employees to drink while working.   Ms. Taylor testified that dancer’s are limited to one drink per hour and that they never get drunk.  Mr. Yost testified that it was not uncommon for a dancer to overindulge to the point where she could not dance on stage and would be sent home.  Mr. Yost also testified that the employer’s policy of one drink per hour was difficult to enforce.  

We find the testimony of Mr. Yost more credible than that of Ms. Taylor.  The Board finds Mr. Yost’s testimony regarding incidents of excessive drinking when coupled with Ms. Taylor’s explanation of how the one drink per hour policy is enforced to be more believable than Ms. Taylor’s assertion that dancers never get drunk.  Mr. Yost also testified that several times a year dancers would get into fights.  It is undisputed that before Felony grabbed the employee, throwing her to the ground, Felony set down her beer.  The employee testified that it was solely the obligations of the employment that compelled her association with Felony.  The employer did not dispute this fact.   We find that it was the obligations of the employment, the work place environment, and the accepted work place practices that compelled the association and led to the explosive finale.  

In light of these findings and our weighing of the evidence presented in this case, we find that but for the conditions and obligations of the employment, the altercation between Felony and the employee would have never occurred. Therefore, we conclude the employee’s injuries occurred during the course and scope of employment.

II. 
DOES THE PRESUMPTION OF COMPENSABILITY UNDER AS 23.30.120 
APPLY TO THE EMPLOYEE'S INJURIES?


As explained in the preceding section, we find the altercation arose in the course and scope of employment.  Consequently, it is appropriate to apply a presumption analysis. An injured worker is afforded a presumption that all the benefits he or she seeks are compensable. 
AS 23.30.120 provides, in part:

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that



....

     
(1) the claim comes within the provisions of this chapter



...


(4) the injury was not occasioned by the willful intention of the injured employee to injure or kill self or another....

   
 The Alaska Supreme Court has held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). We also conclude that AS 23.30.120(a)(4) requires us to presume the employee's injuries were not occasioned by the willful intention of the employee to injure herself or Felony.

The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.”  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence, Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987), establishing a “preliminary link” between the injury claimed and employment, Burgess Construction Co. v. Smallwood, 623 P.2d 316, (Alaska 1981), or between a work-related injury and the existence of disability.  Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  


Neither the emergency room medical report or the police report were authenticated or certified, however, they corroborate the employee’s claim of injuries.  Both the emergency room medical report and the police report noted scratches on the employee’s face and on her right leg near her knee.  She had a red mark on her right bicep and complained of head pain.  The employer does not dispute that these injuries were the result of the altercation.  Because we concluded the altercation with Felony was within the course and scope of employment, and we find the employee has attached the presumption of compensability with regard to the injuries noted in the emergency room report.   


However, the employee’s allegation that her breast implant was damaged in the in the course and scope of her employment to be based on highly technical medical considerations.  The breast implant deflation was not noted until several days after the altercation. The only evidence linking the altercation and the breast implant is the employee’s testimony. The emergency room report contains no mention of pain or contusion to the breast.  We find that it is incumbent upon the employee to come forward with medical evidence to establish the injury arose out of or in the course of the work related altercation.  At this time we can not find this injury to be work related.  


Similarly, we find the employee’s allegation that she was paralyzed and could not walk as a result of the altercation, to be based on highly technical medical considerations and not established by the record before us at this time.  The employee finished up the last few minutes of her shift before driving herself to the emergency room. She worked her next two shifts.  Neither the emergency room report nor the police report note either of these conditions.  Therefore, at this time, we do not find these conditions, if present, to be work related.

III 
REBUTTING THE PRESUMPTION OF COMPENSABILITY/COURSE AND SCOPE

Above we found the employee had attached the presumption that she was injurred the course and scope of her employment.  The burden of production now shifts to the employer to produce substantial evidence demonstrating the employee’s injury did not arise in the course and scope of her employment or is barred under AS 23.30.235.

Substantial evidence is such relevant evidence, as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation, which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  DeYonge v. Nana Marriott, 1 P.3d at 96 (citing Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and the burden of proving all essential elements by a preponderance of the evidence is on the employee. Id. at 870.


The employer presented considerable evidence attacking the employee’s credibility. The employee’s credibility is not assessed at this step in our analysis.  DeYonge, 1 P.3d at 96.  The employer also presented several arguments alleging the employee’s injury was not work-related and thus not compensable.  The employer also argues that there is substantial evidence to support a finding that the employee’s injuries, if any, were proximately caused by the employee’s willful intent to injure or kill Felony.  AS 23.30.235(1).

IV
AS 23.30.235(1) – PRECLUSION OF COMPENSATION BY AN EMPLOYEE’S OWN ACTS. 


AS 23.30.235 provides in part:

Cases in which no compensation is payable.  Compensation under this chapter may not be allowed for an injury

(1) proximately caused by the employee’s willful intent to injure or kill any person. . . .

As discussed above, AS 23.30.120(a)(4) requires us to presume that the employee's injuries were not occasioned by the willful intention of the employee to injure herself or Felony.  Therefore, the burden is on the employer to establish, by substantial evidence, that the employee’s injuries were caused by her willful intent to injure herself or Felony.   


The employer argues that the employee and Felony were in a verbal argument and that the employee chose to escalate the argument by shoving Felony.   The employer asserts that Felony’s response was a proportional response – “it is not like cases where a shove was followed by the drawing of a weapon.” (Employer’s Closing Argument at 10).  We disagree.  


Professor Larson, in his seminal treatise on workers’ compensation at 1 A. Larson, THE LAW OF WORKMAN’S COMPENSATION §8.01 [5][d] at 8-28  (2001), discusses at some length, aggression as a bar to recovery.  

The words ‘willful intent to injure” obviously contemplate behavior of greater deliberateness, gravity and culpability than the sort of thing that has sometimes qualified as aggression.

Two factors have figured in the cases interpreting this defense: the factor of seriousness of the claimant’ initial assault, and the factor of premeditation as against impulsiveness.

We find the employer has not established by substantial evidence that shoving or pushing by either the employee or Felony was a result of anything more than impulsive behavior and designed to inflict real injury to either person. “Profanity, scuffling, shoving, rough handling, or other physical force not designed to inflict real injury do not satisfy” the requirement of intent to injure.  Id. at 8-32.  It is undisputed that Felony grabbed the employee and threw her to the floor.  Regardless of whether the employee shoved Felony first, when viewed in isolation, Felony was the employee who exerted physical force designed to inflict “real injury.”  We find this is further established by the consistent testimony of all witnesses who observed the event that once Felony knocked the employee to the floor; she started to hit the employee.  We find the record does not establish that the employee’s actions were premeditated or designed to inflict “real injury” to Felony.  

Additionally, the Board disagrees with the employer’s characterization of Felony’s actions as a proportional response to shoving.  The employer has presented no evidence that the employee was intending the altercation to escalate to physical violence.  We find that Felony exhibited premeditation and willful intent to escalate the situation beyond pushing and verbal comments when she set her beer down before she grabbed the employee forcing her to the ground.  Moreover, the Board questions the severity of the pushing.  There is no evidence that the pushing was forceful enough to cause Felony’s beer to spill.  The employer presented no evidence that the pushing and shoving was anything more than impulsive.

There are several different versions of how the altercation started.  The employee argues that she did nothing to warrant being thrown to the floor, hit and kicked.  Mr. Moberg testified that the employee was simply walking by Felony when Felony jumped the employee.  The employer’s witnesses testified that the employee and Felony were in a verbal argument and that the employee chose to escalate the argument by shoving Felony.  No version has the employee doing more than shoving.  


Examining the evidence presented by the employer in isolation, we find the employer has not presented substantial evidence to rebut the presumption of compensability.  The arguments advanced by the employer are not supported by the facts of this case.  We find none of the evidence or arguments presented by the employer establish substantial evidence sufficient to rebut the presumption of compensability.  As such, we conclude the employee was injured in the course and scope of her employment. 

Alternatively, even if the employer had presented substantial evidence to overcome the presumption of compensability, we find the employee has proved the elements of her claim that she was injured in the course and scope of her employment with the employer by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


The employer presented considerable evidence and argument attacking the employee’s credibility.  The employee’s own witness contradicted her testimony.  We find the employer’s witness have credibility problems as well.  However, sifting through the conflicting testimony, the inconsistent and often conflicting testimony, and those facts that are undisputed we find the police report and emergency room report establish that the employee went to the hospital with shortly after the completion of her shift on the night/morning she was injured.  We find that no one disputes these contusions were incurred as a result of the altercation with Felony.  Finally we find that the testimony is consistent that Felony grabbed the employee by the hair, threw her to the ground, and started hitting the employee.  Therefore, we conclude that the employee has demonstrated by a preponderance of the evidence that any injury (or aggravation of a pre-existing condition) arising out of the altercation with Felony occurred within the course and scope of employment and is compensable.

V
TEMPORARY DISABILITY BENEFITS, MEDICAL BENEFITS, PENALTY,  INTEREST AND ATTORNEY FEES

Although the employee’s claim was for TTD benefits, medical benefits, transportation costs, penalty, interest and attorneys fees, the only issue addressed by the Board and the parties at the hearing was the compensability of the employee’s claim.  We have concluded the employee suffered a compensable injury on February 16, 2001.   As a result of her injury, she is entitled to medical benefits, transportation costs, penalty and interest on compensation not paid when due.  The employee may also be entitled to temporary disability benefits.  However, she has not presented evidence that would link her unemployment or diminished earning capacity to her work for the employer.  The employer served the employee with discovery requests.  As of the date of hearing, the employee had not responded.  Nor has the employee provided supporting documents for her reimbursement/payment requests.  The employee is reminded that she is to comply with relevant discovery requests.  The employee is also reminded that the Board’s regulations, in most cases, require a medical provider’s bill and a completed physicians report prior to the employer paying the bill.  8 AAC 45.082(d).

Since the parties did not present specific evidence regarding these claimed benefits at the hearing, we direct the parties to attempt to resolve them. We will reserve jurisdiction to resolve any remaining disputes regarding these issues.   


ORDER

1. The employee suffered a compensable injury during the course and scope of her employment on February 16, 2001.  
2. We reserve jurisdiction to resolve disputes regarding the employee’s claim for temporary total or temporary partial disability benefits, permanent partial impairment benefits, transportation and medical benefits, penalties and interest. 


Dated at Anchorage, Alaska this     day of August, 2003.
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____________________________                                






John A. Abshire, Member


Dissent of Board Member Walaszek forthcoming.







____________________________                                  






Dale Walaszek, Dissenting Member

   
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

 
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MYUNG H. WALTERS employee / claimant; v. CRAZY HORSE, INC., employer; ALASKA NATIONAL INS. CO. - A, insurer / defendants; Case No. 200104075; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of August, 2003.

                             

   _________________________________

      





        Carole Quam, Clerk

�





�








� The employer requested a continuance to obtain testimony to rebut certain allegations.  The Board denied the employer’s request for a continuance and left the record open to provide the employer with an opportunity to present testimony by deposition.


� Ms. Taylor described her duties as “taking care car of the girls, make sure everything is run right, everything is done correctly.” (Taylor Dep. at 4).  She has been “House Mom” for the employer since 1965.
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