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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	GEORGE JEFFREY BONIN, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

PAUG-VIK, INC. LTD.,

                                                  Employer,

                                                  and 

ALASKA INS. GUARANTY ASSN.,                                                                      

                                                  Insurer,

                                                            Respondents.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200024344
      AWCB Decision No. 03-0190  

       Filed with AWCB Anchorage, Alaska 

       on  August  11, 2003.


            On July 29, 2003, in Anchorage, Alaska, we heard the employee's petition for a Second Independent Medical Examination (SIME).  The employee appeared and was represented by Chancy Croft, attorney at law.  The employer was represented by Michael A. Budzinski, attorney at law.  The record closed at the conclusion of the hearing.                                                             
          
                                                                ISSUE


Should we grant the employee's petition for an SIME?


SUMMARY OF THE EVIDENCE

The employee is 52 years of age and worked for Paug-Vik Development in Holy Cross, Alaska.   He worked for the employer from September 2000 to November 15, 2000 as a general superintendent.  He engaged in supervision of other employees as well as working as a construction carpenter and heavy equipment operator.  On his last day of work, he fell while carrying lumber, injuring his back and right knee.  He sought treatment for his injury and did not return to work.  


A report of injury was filed November 28, 2000.
  The employee's workers' compensation claim, filed December 19, 2000, was accepted by the employer and compensation was paid.


The employee has a long history of back problems beginning on April 26, 1976, when he first injured his back.  On August 10, 1990, he again injured his back while working as a pipe fitter.  On December 24, 1990, he had surgery on his back.  Subsequently, he experienced complications due to the surgery including an infection resulting in osteomyelitis
 of the spine and arachnoiditis.
 He also had two back fusions.  He also experienced leg problems related to his back conditions.  These physical problems led to more hospitalizations and treatment.  The employee also developed a chronic pain condition.  An x-ray of his spine on October 19, 1992 showed the employee had fusion of the L3, 4 and 5 with plates and screws as well as minimal narrowing of the L4-5 disc space.
  The employee was treated at the Virginia Mason Pain Clinic in Seattle, from which he was discharged on November 17, 1992.  Upon discharge, he was given a 30 percent permanent partial impairment (PPI) rating based on the AMA Guides for Permanent Impairment, 3rd Edition, by Dr. Williamson-Kirkland. He limited the employee to light to sedentary work.  The employee also received physical therapy for his leg and back conditions.

            The employee had a reemployment benefits eligibility evaluation in 1992 and was found eligible.  Although complete records are not available, he reported two failed attempts at retraining.

            On November 17, 1993, the employee was seen by Morris Horning, M.D., who reported that the employee was probably stable from the fusion operations, but that he had developed mitral valve prolapse and, in view of his extensive medical history, he probably should only perform sedentary work.
   

             He went back to work in construction in 1997.  He was also self employed for a time.  According to Leon Chandler, M.D. of the A. A. Pain Clinic, a doctor who had been treating the employee for several years, the employee was medically stable and working at the time of the November 2000 injury.
  Although the employee was found to be medically stable by Dr. Chandler as of October 10, 2001,
 as recently as July 24, 2003, another physician, Michael Gevaert, noted that the employee was not medically stable.
  On October 10, 2001, Dr. Chandler found that although the employee was medically stable, he could not return to his job at the time of injury as well as other work he had performed in the preceding ten years.
  The question remained as to whether he had incurred permanent partial impairment as a result of the November 15, 2000 injury.  

              Dr. Chandler again saw the employee on January 12, 2001 and expressed concern about the employee's future treatment, which could include a spinal cord stimulator or an infusion pump.   However, he had reservations about these modalities in view of the employee's history of prior infection and arachnoiditis.
  On March 18, 2002, Dr. Chandler noted the employee's continued use of oral medications and addressed the possibility of use of an inter thecal pain device.

            Bruce Hector, M.D., the medical director of the Parthenia Medical Group,  reviewed the employee's voluminous medical records at the employer's request and issued his Industrial Medicine Review of Records on November 18, 2002.  Dr. Hector recommended that given the complexity and duration of the employee's conditions, in order to determine the impact of the November 15, 2000 injury, the level of  his impairment and the employee's ability to work, he should be seen by several specialists including a psychiatrist, neurologist, orthopaedist and an internal medicine specialist.
  

            In the following months, the employee was seen by specialists from the Parthenia Group.   Jerome Franklin, M.D., a psychiatrist, performed a psychiatric evaluation of the employee on January 29, 2003 at the request of the employer.  Dr. Franklin found that the employee engaged in prescription medicine abuse, had no psychiatric diagnosis or personality disorder, experienced work related low back injuries and could return to the work he  was performing at the time of his November 2000 injury.

            On January 30, 2003, at the employer's request, the employee was seen for an orthopaedic independent medical evaluation by Vert Mooney, M.D., Parthenia Medical Group, Inc.  Dr. Mooney reviewed the employee's history of continuing back and leg problems.  He found the employee to be medically stable and diagnosed "spinal canal scarring of questionable symptomatic significance."
  He did not find chronic infection to be significant factor.  He did not find new objective complaints as a result of the November 15, 2000 injury.  Rather, he found the employee had medical records showing similar complaints for years.  He suggested an EMG report to identify any significant changes in the employee's condition.
  He found no need for additional treatment except for an active physical activity program.
  He found no additional ratable impairment beyond the rating associated with the 1990 injury.
 

             The employee was also seen by Harriet Coakley, a neurologist with the Parthenia Group.  In her February 28, 2003 report, she related the results of an EMG which showed no ongoing denervation suggesting new radiculopathy.  She concluded there was no evidence that the employee's preexisting condition was aggravated by the November 15, 2000 injury.  She concluded the employee was medically stable with no additional impairment as a result of the November 15, 2000 incident.

              Subsequently, the Parthenia Medical Group received additional medical records regarding the employee which were not available when Drs. Franklin, Hector, Sachs, Coakley and Mooney issued their reports.  These additional medical reports were reviewed and, in a March 10, 2003 letter authored by Dr. Hector, the Parthenia Medical Group summarized their conclusions by stating that there was no evidence to support that the claimant's failed back syndrome had been substantially altered consequent to the event of November 15, 2000.  They also felt there was no evidence to suggest the employee did not have a solid lumbar fusion.  They found no indication of any need for further treatment.  They concluded that the November 15, 2000 injury was relatively minor and the employee should have required no further treatment for this injury after six months.

              Another electrodiagnostic consultation was performed on the employee by Dr. Gevaert on May 13, 2003.  His impression was "Abnormal EMG, moderate chronic right S1 radiculopathy and moderate chronic left L4 and left L5 radiculopathy."

              The employee had another application for reemployment benefits pending.  When the rehabilitation specialist, Virginia Collins, received Dr. Mooney's report, she recommended to the Reemployment Benefits Administrator (RBA) Designee that the employee's application for reemployment benefits be denied as the employee was medically stable and was found to have no permanent partial impairment as a result of the November 15, 2000 injury.

               Based on the reports of Drs. Hector, Mooney, Coakley and Franklin as well as a further report from Michael Sachs, D.O.,
 another member of the Parthenia Group, asserting that the employee's cardiac condition and another condition, erythema multiforma,
 were unrelated to the work injury of November 15, 2000, the employer controverted benefits June 2, 2003.

               Dr. Chandler wrote to the rehabilitation specialist Virginia Collins on June 12, 2003 regarding the employee's condition.  He expressed his view that the employee had his injury for a long time but his most recent trauma caused an exacerbation of the injury.  He continued:

               This has not resolved as it did previously.  He continues to deteriorate.  He is unable to work or to function at the level prior to injury.                               There are recent EMG findings that we were able to get done, due to IV sedation and Dr. Gevaert's evaluation.  This shows he has permanent injury to the involved nerves that had not been documented previously.  I believe the patient has had long-standing injury to his back, as documented in multiple ways and times, but the documentation of nerve injury is new because the patient never had an EMG before.

                 In my opinion, Mr. Bonin will need to be maintained on oral medications and have some type of medical support for the remainder of his life.  He has documented arachnoiditis, osteomyelitis of the spine previously, multiple spine surgeries and degenerative changes that are ongoing.  I think the best treatment for him is placement of an intrathecal pump, and I have requested that previously.

              By letter dated April 30, 2003, the RBA Designee denied the application for reemployment benefits based on the report of the rehabilitation specialist who, in turn, relied on the report of Dr. Mooney who indicated that the employee was not expected to have permanent impairment at the time of medical stability as a result of the injury.
  The reports of Dr. Chandler were not available for consideration by the RBA Designee.

               The employee filed a timely appeal of the RBA Designee denial on May 6, 2003.

The employer responded to the employee's claim for Permanent Total Disability (PTD), appeal of the RBA Designee decision, attorney fees and interest by Answer filed July 21, 2003.  Among other things, the employer asserts that the employee's injury or illness stems from a long-standing pre-existing condition, work was not a substantial factor in the current injury or disability, the RBA decision is not an abuse of discretion, attorney fees and costs are not due the employee and no further medical treatment for the employee's back is required.

             On July 17, 2003, the employee's counsel filed a petition seeking an SIME.
 At the hearing, the employee's SIME was taken up as a preliminary matter along with the employee's request for continuance of the hearing scheduled for the RBA appeal.  The employee contends that he is not medically stable and based upon the information provided by Dr. Chandler and Dr. Geveart, he will have a ratable impairment above 30 percent which would render him eligible for reemployment benefits.  The employee asks that the SIME doctor comment on the appropriate rating for the employee.  The employee suggests that the SIME be performed by an orthopaedic specialist and a rehabilitation medicine specialist.

            The employer contends that the appeal of the RBA decision should go forward.  In this regard, the test is whether the RBA abused her discretion in denying reemployment benefits.  The employer claims that there was no such abuse of discretion in this case as the RBA properly relied on Dr. Mooney's and Dr. Hector's reports of the employee's physical capabilities in issuing the denial of reemployment benefits.  The employer asserts that the employee's remedy is to seek modification of the RBA decision under AS 23.30.130.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The legislature has granted us the authority to order an SIME to assist us in our decision-making process.  AS 23.30.095(k) provides, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employee's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

            We first consider the criteria under which we review requests for SIME evaluations, specifically:


1.    Is there a medical dispute between the employee's attending physician and the 

                    EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician's opinion assist the Board in resolving the dispute?

We find that a conflict of opinion exists between Dr. Mooney's and Dr. Hector's statements regarding the employee's physical capabilities and Dr. Chandler's statements as a doctor who has been seeing the employee since 1998.  We also find that Dr. Geveart recently opined that …

while not yet medically stable and an exact rating would not yet be completely reliable, Mr. Bonin's PPI rating after his November 5, 2000 work injury is greater than the previous 30 % PPI rating which was due to his August 1990 work injury.

We find that this dispute is significant because under AS 23.30.041(e), an employee must have a permanent impairment to be found eligible for reemployment benefits.  The employee has filed a timely appeal of the RBA April 30, 2003 decision denying reemployment benefits.  This decision was based on doctor statements offered by the employer indicating that the employee has no permanent impairment.  Dr. Geveart and Doctor  Chandler suggest that the employee may have an impairment above the 30 percent he was found to have based on the 1990 injury.  On this basis, we find that the dispute between the physicians is significant and will have a significant impact on the employee's eligibility for reemployment benefits.  For these reasons, we order an SIME to be performed.  We further find that pursuant to the recommendations of counsel at the hearing, a specialist in orthopaedics and a specialist in rehabilitation medicine will best be able to provide expertise to the Board in assessing the employee's condition and the impact of the November 14, 2000 injury.  We request that the SIME physicians comment on the appropriate rating for the employee.   Also consistent with counsel's suggestions, we will order a prehearing conference to be convened to address the details regarding scheduling and preparation of the SIME.


ORDER
1. The employee's petition for an SIME pursuant to AS 23.30.095(k) is granted.                             

2. The hearing is continued for good cause pursuant to 8 AAC 45.074(b)(1)(F). 

             3.   This matter shall be set for further prehearing conference to arrange the details and procedure regarding the SIME. 


Dated at Anchorage, Alaska this 11th day of August, 2003.





ALASKA WORKERS' COMPENSATION BOARD
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Rosemary Foster, Designated Chair







______________________________                                






S. T. Hagedorn, Member







______________________________                                  






John Abshire, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

             I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GEORGE JEFFREY BONIN, employee / petitioner, v. PAUG-VIK, INC. LTD., employer, ALASKA INSURANCE GUARANTY ASSN., insurer / respondents; Case No. 200024344; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  11th day of August, 2003.

                             
_________________________________

                                                                                     Shirley DeBose, Clerk
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� November 28, 2000 Report of Occupational Injury or Ilness.


� August 16, 2001 Compensation Report.


� Osteomyelitis is defined as inflammation of the bone marrow and adjacent bone.  Stedman's Medical Dictionary, 26th Ed.


� Arachnoiditis is defined as inflammation of the arachnoid membrane often with involvement of the subjacent arachnoid space. Stedman's Medical Dictionary, 26th ed.


� A CT scan done December 7, 2000 noted rods at L3-4 and 4-5 bilateral fusion possibly not solid.


� Virginia Collins, rehabilitation specialist,  November 6, 2001 report at 9.


� Horning November 17, 1993 report at 3.


� Chandler October 17, 2000 note.


� Chandler October 10, 2001 report at 1.


� July 24, 2003 Croft-Gevaert letter.  Dr. Geveart affirms by his checkmark the following:  "While is not yet medically stable and an exact rating would not yet be completely reliable, Mr. Bonin's PPI rating after his November 15, 2000 work injury is greater than the previous 30% PPI rating which was due to his August 1990 work injury."


� Chandler October 10, 2001 letter at 1 and 2.


� Chandler January 12, 2001 letter.


� Chandler March 18, 2002 letter.


� Hector November 18, 2002 Industrial Medicine Review of Records.


� Franklin January 29, 2003 report at 17-19.  Dr. Chandler, in his May 14, 2003 letter, disputes the diagnosis of drug seeking behavior by the employee by Dr. Franklin and asserts that medication was essential to deal with the employee's pain levels. 


� Mooney February 13, 2003 report at 6.


� Id. at 7.


� Id.


� Id. at 8.


� Coakely February 28, 2003 report at 9-11.


� Hector Summary Panel  March 10, 2003 report at 13-16.


� Gevaert May 13, 2003 letter at 2.


� Collins April 14, 2003 letter.


� Sachs January 29, 2003 report.


� Erythema multiforme was previously diagnosed by Jeff Demain, M.D.


� June 2, 2003 Controversion Notice.


� April 30, 2003 RBA Designee denial letter.


� May 6, 2003 Workers' Compensation Claim.


� July 21, 2003 Answer to Employee's Application for Benefits.


� July 17, 2003 Petition.


� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).
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