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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERT W. HAYES,  

                                                  Employee, 

                                                            Applicant,

                                                   v. 

GUARDIAN SECURITY SYSTEMS, INC.,

                                                  Employer,

                                                   and 

AIG/WILTON   ADJUSTMENT SERVICE,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200013555
        AWCB Decision No.  03- 0191 

         Filed with AWCB Anchorage, Alaska

         on  August  12, 2003.



On July 16, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard argument on the employer's petition pursuant to 
AS 23.30.015(e)(1)(A) seeking a determination of reasonable attorney's fees incurred by the employer.  The employee was  represented by Lester Syren, attorney at law.  Attorney Colby Smith represented the employer.  The record closed at the conclusion of the hearing. 


ISSUE

Is the employer entitled to a designation that its attorney fees and costs are

“reasonable” pursuant to AS 23.30.015(g)?


SUMMARY OF THE EVIDENCE

On June 30, 2000, the employee was driving a van for the employer when the vehicle was rear ended.  The employee was treated at Providence Alaska Medical Center where he was diagnosed with neck, back and right thumb strain and a bruise to his left ankle.  He followed up with his doctor, Maryanne Miller D.C., for treatment beginning July 6, 2000. His thumb and ankle injuries resolved but he continued to seek treatment for his spinal condition.


On February 3, 2001, at the employer's request, the employee was seen by Richard Peterson, D.C., and Holmes Neumann, M.D.  In the Employer's Medical Exam (EME), they diagnosed:

1. Degenerative disc disease and degenerative joint disease in the lumbar spine, preexisting the incident of June 30, 2000.

2. Mr. Hayes has had a sprain/strain injury to the cervical, thoracic, and lumbar spine secondary to the motor vehicle accident of June 30, 2000, on a more probable than not basis, based on the history.  He has had no subsequent injuries since the incidant of June 30, 2000, to his neck or lower back.  

             3.   Apparent sprain injury, two and a half years ago, to the lumbar spine.  This was 

                   treated conservatively with chiropractic and recovery was attained within six

                   months.

Drs. Neumann and Peterson went on to state that the employee's complaints were related to degenerative disc disease and degenerative joint disease of the employee's spine and were unrelated to the motor vehicle accident.  However, they opined that the sprain and strain were related to the motor vehicle accident. The employee was found to be medically stable with no permanent impairment. They recommended a self-directed home exercise program and declined to recommend further chiropractic or other formal treatment as it related to the motor vehicle accident.


   Dr Miller did not agree with the employer's physicians' opinions as reflected in the EME.  In her letter of April 16, 2001 regarding the employee's condition, she stated:

                 Mr. Hayes' case was controverted as a result of an evaluation 2/3/01.  I totally disagree with this assessment.  I believe that Mr. Hayes is still experiencing some pain as the direct result of this accident.  Injuries such as these often take months to totally heal, especially ligament injuries in the lower back area.  

                I am continuing treatment with Mr. Hayes.  I am currently seeing him on a 2X per month basis.  The injury is slowly healing.  I am expecting him to be pre-injury within 2-3 months.

In view of the dispute between the employer's physicians and Dr. Miller, the Board ordered a Second Independent Medical Examination (SIME), pursuant to AS 23.30.095(k).

             On September 26, 2001, the employee's counsel objected to the Board decision that video taping and his attendance at the hearing would not be permitted.  Thereafter, on November 28, 2001, the Board ruled in Hayes v. Guardian Security Systems, Inc., AWCB Decision No. 01-0241, that the employee's attorney may not attend or videotape the SIME.

Thereafter, the employee appealed the Board's decision to Superior Court.  On April 3, 2002, the Superior Court declined discretionary review.  The employee appealed this ruling.  On May 16, 2002, the Alaska Supreme Court denied the employee's petition.

               On February 12, 2003, the employer filed a petition requesting a hearing pursuant to AS 23.30.015(e)(1)(A) seeking a determination of reasonable attorney fees.
  The employer contends that although it usually does not heavily litigate when possible recovery can be obtained from a third party civil action, in this case it was required to litigate to avoid an irreparable ongoing rippling effect to the SIME process.
  The employer also submitted an affidavit and billing statement indicating it has expended $8,700.38 in defending the SIME matter.
  The employer asks for a finding from the Board that the fees are reasonable so this amount can be included within the recovery that results from the employee's third party litigation.
  Essentially, if the Board were to approve the attorneys fee amount expended by the employer as reasonable, it would represent the total amount the employer can assert as the employer's lien under AS 23.30.015.
  According to the employer, without a finding by the Board that its fees are reasonable, it is precluded from claiming them in the course of asserting its lien.

               The employee contends that the employer's actions in this case have been directed toward cutting off the employee's workers' compensation benefits and the effect of the employer's actions has been to help the third party carrier reduce the size of the third party recovery.
  The employee also asserts that the employer's fees are not reasonable and they include paralegal fees which are not recoverable.  The employee objects to the employer's efforts to designate "reasonable attorneys fees" where the recovery has not yet been settled and where trial on this matter is set for September 2003.
  The employee also contends that the employer is not entitled to attorney's fees and costs under AS 23.30.015 as it is the employee that has been pursuing legal action against the third party and not the employer.
  Also under Childs v. Copper Valley Electric Association,
 the employee claims that the employer is not entitled to reasonable attorney fees in this case as it prevailed only on a collateral issue, i.e. the SIME matter, but not on the primary issue which involved reinstatement of benefits to the employee.  According to the employee, the employer has taken no legal action to pursue its lien against the third party.  Under these circumstances, the employee maintains it should not be responsible for paying for the employer's legal fees where the employer's actions have served to thwart the third party recovery which would be used to reimburse the employer.
  The employee asserts that allowing recovery of the employer's attorneys fees would send a chilling message to other injured employees who might feel that they would be called upon to pay for attorneys fees for employers who are acting against the employee's interests.
  Finally, in view of the possibility that the employee or employer fault may be allocated under AS 09.17.080(c), the employee claims that it is premature to address the reasonableness of the employer's attorneys fees.

               At the hearing, after the employee's examination of the affidavit of fees by Robert L. Griffin and itemization of costs, there was no significant dispute between the parties as to the reasonableness of the employer's attorney fees.  The employer's counsel does not allege that the employee's claim is frivolous, unreasonable or brought in bad faith.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
            AS 23.30.015 addresses compensation where third persons are liable.  Subsection (g) provides:     

If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A)-(C) of this section insofar  as the recovery is sufficient after deducting all litigation costs and expenses.

Subsection (e)(1)(A) provides:

             An amount recovered by the employer under assignment, whether by action or compromise, shall be distributed as follows:

                          (1) the employer shall retain an amount equal to

             (A) the expenses incurred by the employer with respect to the action or compromise, including a reasonable attorney fee determined by the board;

            Our examination of the applicable precedents and cases involving this statute does not show an instance in which employers have been allowed to recover attorney's fees under this provision.  We note that most of the case law addressing attorneys fees issues in the workers' compensation context relates to attorney's fees for employees, not employers.  AS 23.30.145 specifically addresses attorney's fees for claimants, not employers.
  In Whaley v. Alaska Workers' Compensation Board, the Alaska Supreme Court set aside an appellate award of attorneys fees to an employer under Appellate Rule 508  saying:
 

             To permit an appellate court to grant attorneys' fees to prevailing party-defendants without consideration of the underlying purposes of the Alaska Workers' Compensation Act, would severely undermine the effectiveness of the statute.  The statute is designed to provide the most effective, dignified, and certain means of determining benefits for workers sustaining work-connected injuries,(citations omitted) and is to be liberally construed in favor of the employee (citations omitted).  In particular, AS 23.30.145 is unique in its generosity to claimants and their counsel (citation omitted).


              A routine grant of attorney's fees to employer-defendants would undermine the purposes of the statute and severely limit a claimant's ability to seek relief.  Thus, as we did in Wise Mechanical Contractors v. Bignall, 626 P.2d 1085, 1087 (Alaska 1981), we choose here to reconcile our rule-making authority with the "broad public policy considerations which shaped and are embodied in workman's compensation legislation" (citation omitted).  We therefore construe Appellate Rule 508(e) to require a finding by the appellate court granting attorneys' fees to an employer-defendant that a claimant's appeal was frivolous, unreasonable, or brought in bad faith. (footnote omitted)  

We cite this case to demonstrate the Alaska Supreme Court's concern over the relationship between the purposes of  workers' compensation legislation and the practical effect of awards of attorneys' fees.  We further note that, at the hearing, counsel for the employer acknowledged that no such claim regarding frivolous, unreasonable or bad faith conduct was being made in this case.
 


          We have examined a number of cases involving attorney's fees awards.  We believe the instant case where the employer is seeking to recovery attorney's fees from the employee is distinguishable from the fee sharing situation addressed in cases where the issue has to do with allocation among counsel of attorney's fees which accrue in a settlement.
 We also note that the employer is seeking a determination of "reasonableness' of its attorneys fees under AS 23.30.015 and not an award of attorney's fees under AS 23.30.145.  However, consistent with applicable principles of statutory construction, we attempt to read all the provisions together to "produce a harmonious whole."

           We have carefully reviewed the arguments presented by employer's counsel and will reject them at this time. We believe the words "…reasonable attorney fee determined by the board" should be read in the context of subsection (e) of AS 23.30.015 which describes the distribution procedure where third parties are liable.  Read in this context, we do not believe that it authorizes an employer to recovery attorney's fees under the circumstances of the instant case.    We believe the facts of this situation make it quite different from what occurs in third party litigation because here the attorney fees were occasioned by employee's counsel's litigation of the SIME issue before the Board and eventual appeal of the Board's decision.  Thus, it is factually distinguishable from the usual third party litigation against tortfeasors resulting in damage awards which AS 23.30.015 is intended to address.  We note that the parties did not reflect significant disagreement at hearing as to the reasonableness of the fees themselves.
  While the employer's counsel appears to be correct that the fees themselves are reasonable and that they were incurred in the course of defending against somewhat novel arguments regarding videotaping of an SIME,  we find that we are not compelled to make a finding of reasonableness of the attorney's fees in this case.  We note that we are not authorized to render advisory or declaratory judgments or opinions.
  We further find that the employer's attorney's fees question is a subject properly addressed in the third party litigation process.  In the event the employer can demonstrate harm as a result of our noninvolvement in this process, the employer may raise this issue at a later time.  In the meantime, we believe that the employer is well able to protect its interest in the third party setting without our intervention on its behalf.  

             We also question whether we have the statutory authority to intervene given the circumstances of this case.  In D. Forest v. Safeway & Scott Wentzel Services,
 the Alaska Supreme Court  noted that "AS 23.30.015 governs payment and reimbursement of workers' compensation when a third party may be liable to pay damages for an employee's injury."  If we were to apply this rationale to the employer's seeking a reasonableness determination in this case, we find that the attorney's fees were incurred in litigation involving the Board, not a third party.  This also leads us to question whether we should award the employer's requested relief given the particular facts of this case. 

              We find that, at present, the employer has not shown that it will be substantially prejudiced by our declining to rule that its attorney's fees are reasonable.  Given the fact that the Board is a creature of statute, we find significant the specific absence of authority to address attorney's fees for employers.  We also note the Board has limited resources.  We believe we should conserve these resources to address areas where we clearly have statutory responsibility to act to resolve disputes between the parties.  In this case, we are not convinced that refraining from action as the employer requests will result in injury to the interests of either party.  For these reasons, we decline to grant the employer's petition and it is denied.


ORDER

The employer’s petition for a Board designation of reasonable attorneys fees and costs pursuant to AS 23.30.015(g) is denied and dismissed.


Dated at Anchorage, Alaska this  12th day of  August, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






 Phil Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

              Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBERT W. HAYES, employee / respondent, v. GUARDIAN SECURITY SYSTEMS, INC., employer, AMERICAN HOME ASSURANCE COMPANY, insurer / petitioners; Case No. 200013555; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of August, 2003.

                             

   _________________________________

      




                     Shirley DeBose, Clerk
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