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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	REBECCA A JOHNSTON, 

                                                   Employee, 

                                                            Petitioner

                                                   v. 

JOY CHILD DEVELOPMENT CENTER ,

                                                  Employer,

                                                   and 

STATE FARM FIRE  & CASUALTY CO,

                                                  Insurer,

                                                            Respondents.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.    200205658
      AWCB Decision No.  03-0192

       Filed with AWCB Anchorage, Alaska 

       on August  14, 2003



We heard the employee's appeal of the Rehabilitation Benefits Administrator's (RBA) decision finding the employee not eligible for rehabilitation benefits on August 6, 2003 at Anchorage, Alaska.  The hearing was continued, at the employee’s request, from its original date of May 29, 2003.  Attorney Tasha Porcello represented the employer and insurer (employer).  The employee represented herself.  The record remains open to be decided on the written record.  This interlocutory decision is for the benefit of the parties and sets forth the procedural schedule ordered by the Board at the August 6, 2003, hearing.

1. May 29, 2003 Hearing.
This matter was originally scheduled for hearing on May 29, 2003.  At the May 29, 2003 hearing, the employee requested a continuance for purposes of obtaining counsel.  The Board entered an oral order granting the employee's request for a continuance.  The chair, after deliberation with the other Board members entered the following order on the record: 

We do not find that there would be prejudice to the employer by granting a continuance.  However, the continuance is not ongoing.  You have 30 days from today to either obtain counsel or prepare for hearing on your own because a date will be set unless counsel enters an appearance in which case counsel can work on date for the hearing.  You have 30 days to obtain counsel and then the hearing will be set.  There will be no more continuances and you will have to represent yourself.  The Board does understand that you are representing yourself. . . .But I urge you to know as soon as possible whether you are going to have counsel or not.  On day 31, a hearing date will be set. 

Member Ulmer added:

You will get this in writing but I want to just emphasize what she said.  Start today doing this because it is 30 days from today, not the day you get it in the mail and start reading it.  

In response to a question from the employer’s counsel, it was further clarified that the Board would wait thirty days and then set a hearing date.  The Board explained that if there was counsel for the employee by then, the employee’s counsel would be involved in setting the hearing date.  If the employee was unable to obtain representation the hearing date was to be set for the first available hearing date after 30 days.  With no counsel having been retained, the matter was set for hearing on the employee's appeal of the RBA decision August 6, 2003.

2.  August 6, 2003 Hearing.


On July 28, 2003, the employee requested another continuance arguing the need for additional discovery and time to prepare.  Additionally, the employee argued she could not proceed with the organization of her appeal because she was expecting further instructions from the Board and she had never received written confirmation of the oral order.  The employee argued that she was dyslexic and required additional time to prepare her case.  


In response to questions by the Board, the employee stated she approached one attorney but she did not have the $300 requested for the initial case evaluation.  The employee informed the Board that she had been diagnosed as dyslexic since the late 1960's.  Despite her dyslexia the employee was able to obtain a dual degree in less than five years.  The employee was unable to produce evidence of a medical finding supporting her claim of dyslexia.


The employer and employee requested the Board grant the employee a brief continuance (1 week).  By regulation, continuances are not to be favored by the Board and are not to be routinely granted.  8 AAC 45.074 (b).  "A hearing may be continued or canceled only for good cause and in accordance with this section."  Id.  Good cause may be found where the Board to "determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing."  8 AAC 45.074(b)(1)(L).  The Board may also find good cause to continue or cancel a hearing requested for a review of the RBA's decision under AS 23.30.041(d) when the party requesting the hearing “has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days[.]" 8 AAC 45.074(b)(1)(L).


After deliberation the Board found that this was now the second time a hearing had been set on the employee's appeal and she was unready to proceed.  The Board found the employee had adequate time to prepare for the hearing and had not exercised due diligence in attempting to prepare for hearing. The Board unanimously concluded that the request for continuance would not be granted.  The Board was ready to proceed with the hearing, however, the parties would be given an opportunity to present written closing briefs, thereby permitting the employee with an opportunity to obtain a copy of the hearing tape if necessary to assist her in presenting her closing argument.  


The parties requested, rather than proceeding forward at that time, the Board permit the parties time to depose additional witnesses, submit depositions, and briefs.  The parties agreed to have this matter heard by the Board on the written record.  The following schedule was established and agreed upon by the parties and ordered by the Board at hearing:

· Issue to be resolved by the Board and addressed by the parties in their briefs:

Did the RBA abuse his discretion
 when he found the employee was not eligible for reemployment benefits because:

1. The employee’s treating physician approved the employee’s return to a job held in the 10 years before injury, administrative assistant; and

2. The employee’s treating physican indicated that the employee has incurred no permanent impairment rating as a result of her injury.

· August 13, 2003 ---- Parties serve and file with the Board a list of those individuals from whom they will be deposing or taking sworn statements.

· August 20, 2003 ---- Parties serve and file with the Board any objection they may have to the individual or to a topic identified on the August 13 list.

· September 30, 2003 ---- All depositions to be completed and transcription complete, except where the parties have a written stipulation which has been filed with the Board.  However, extending the time for depositions will not result in the Board extending the date by which briefs are to be filed.

· October 14, 2003 ---- Briefs to be served and filed.  Briefs are limited to 15 pages plus exhibits and are to be in accordance with 8 AAC 45.114.  

· The Board will decide this appeal on the documentary record, briefs, and any depositions.

8 AAC 45.114 provides:

Except when the board or its designee determines that unusual and extenuating circumstances exist, legal memoranda must 

(1) be filed and served at least five working days before the hearing, or timely filed and served in accordance with the prehearing ruling if an earlier date was established; 

(2) not exceed 15 pages, excluding exhibits, unless at a prehearing the board or its designee determined that unusual and extenuating circumstances warranted a longer memorandum; if the board or its designee granted permission at prehearing to file a legal memorandum exceeding 15 pages, excluding exhibits, it must be accompanied by a one-page summary of the issues and arguments; 

(3) be on 81/2 by 11-inch paper of at least 16-pound weight, have margins of at least one inch on all sides, exclusive of headers and page numbers, and have spacing of not less than one and one-half lines, except that quotations may be single-spaced and indented; 

(4) display the text in clear and legible hand printing or writing in black or blue ink or in black typeface equivalent in size to at least 12 point Courier or 13 point Times New Roman or New Century Schoolbook; and 

(5) be accompanied by two copies, preferably duplex copies. 

ORDER


The parties shall proceed in accordance with this order.


Dated at Anchorage, Alaska this     day of August, 2003.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rebecca Pauli, Designated Chair






______________________________                                






Royce Rock, Member







______________________________                                  






Philip E. Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of REBECCA A JOHNSTON employee / petitioner; v. JOY CHILD DEVELOPMENT CENTER, employer; STATE FARM FIRE & CASUALTY CO, insurer/ Respondents; Case No. 200205658; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of August, 2003.

                             
_________________________________

                            




Shirley A. DeBose, Clerk

�








�           Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.





AS 44.62.570.  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  If, in light of the record as a whole, we find the RBA’s decision is not supported by substantial evidence, we will conclude the RBA abused his discretion and remand the matter for reexamination of the record and necessary action.
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