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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DENNIS L. BAUCK, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SILVER BAY LOGGING, INC.,

                                                  Employer,

                                                  and

ALASKA TIMBER INSURANCE

 EXCHANGE,

                                                   Insurer,

                                                             Defendants.
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)
	        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200117000

        AWCB Decision No. 03-0193

         Filed with AWCB Juneau, Alaska

         August 14, 2003



On July 15, 2003, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to commence a social security offset.  The employee represented himself.  Adjuster Becky Altman represented the employer.  The hearing was held on the basis of the written record.  The record closed on July 15, 2003.

ISSUES

1. Is the employer entitled to take an offset for payments the employee has received from the Social Security Administration (“SSA”)?

2. Is the employer entitled to recoup overpayments it has made to the employee?

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of his employment on September 1, 2001.  While working as a timber faller, the employee was struck by the top of a snag, and injured his left shoulder and ribs.
  The employer accepted the compensability of the claim, and has paid temporary total disability (“TTD”) benefits to the employee at a rate of $726.06 per week, commencing September 1, 2001 and continuing through the present, based on his gross weekly earnings of $1,139.27 per week.     


The employee’s date of birth is July 19, 1948.  He was found eligible for Social Security disability benefits as a result of his work injuries, effective February 1, 2002.  His initial entitlement to SSA benefits was $1,485.50 per month, or $342.81 per week.  The SSA has been taking an offset for the employee’s TTD benefits, thereby reducing his SSA disability benefits to $783.90 per month, or $180.90 per week.


The employer claims it is entitled to a Social Security offset under AS 23.30.225(b).  AS 23.30.225 states that an employee may not receive a combined total of workers' compensation and Social Security benefits in excess of 80% of the employee's average weekly wages at the time of injury. The employee’s maximum allowable entitlement to benefits is therefore $911.42 per week ($1,139.27 x 80%). 


The employer seeks to recoup the overpayments it has made to the employee from February 2002 through the present.  As TTD was paid continuously from February 1, 2002, the employer claims it has overpaid the employee $157.45 per week, and is entitled to recoup $9,604.45 through April 4, 2003 (61 weeks x $157.45).  The employer requests that it be permitted to withhold 20% of the employee's benefits until the overpayment is recouped.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. SOCIAL SECURITY OFFSET

A. Entitlement to Social Security Offset

The employer requests a Social Security offset.  AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq. and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee’s average weekly wage at the time of injury.

The Board’s regulation 8 AAC 45.225 provides, in part:

(b) 
An employer may reduce an employee’s weekly compensation under AS 23.30.225(b) by

(1) getting a copy of the Social Security Administration’s award showing the

(A)    employee is being paid disability benefits;

(B)    disability for which the benefits are paid;

(C)    amount, month and year of the employee’s initial entitlement; and


      (D)    amount, month and year of each dependent’s initial entitlement;

(2) computing the reduction using the employee or beneficiary’s initial entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration’s award letter;

(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and

(5) after a hearing and an order by the board granting the reduction completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 


Based on the documents in the Board’s file and accompanying the employer’s petition, the Board finds the employer has established that the employee is entitled to SSA disability benefits due to his September 1, 2001 work injury.  The Board finds the employer has established the amount, month and year of the employee’s initial entitlement as $1,485.50 since February 2002.  In addition, the Board finds the employer paid TTD benefits since September 1, 2001 through the present, at a weekly rate of $726.06.  


B. Calculating the Social Security Offset

In Stanley v. Wright-Harbor,
  the Board established guidelines for calculating an employer’s Social Security offset under §225(b).  The Board has held that the offset is to be based upon the initial entitlement of the employee.
  AS 23.30.225(b) provides in pertinent part: 

when it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or the employee’s dependents... benefits under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401-433...

The Board finds the Social Security offset shall be calculated as follows:

A.
Gross Weekly Earnings (GWE) = 



$1,139.27

B.
Weekly Compensation Rate (for WC) = 


$726.06

C.
Weekly SSA benefit [$1,485.50 x 12 ( 52]=


$342.81

D.
Weekly WC + SSA benefits [B + C] = 


$1,068.87

E.
80% of GWE = 





$911.42

F.
Offset [D-E]  = 





$157.45

Accordingly, the Board concludes that under AS 23.30.225(b), the employer is entitled to an offset of $157.45 per week retroactive from February 1, 2002 through the present.  The Board finds the employer has overpaid the employee $157.45 per week for each week the employee was paid benefits, effective February 1, 2002 through April 4, 2003 for a total overpayment of $9,604.45, and continuing through the present.  

II. RECOUPMENT OF OVERPAYMENT
As stated, the employer is entitled to an offset from February 1, 2002.  Because we authorize an offset retroactive to February 2002, an overpayment is created.
  The employer’s exclusive remedy to recover overpayments is under AS 23.30.155(j), which provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More that 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


The Board finds that the employer is entitled to an offset of $157.45 per week.
  The Board finds that the employee began receiving Social Security benefits on February 1, 2002, while the employer continued to pay full TTD benefits. Therefore, the Board concludes the employer has overpaid the employee compensation benefits since February 1, 2002, and is entitled to recover this overpayment via AS 23.30.155(j).


  Because there is an “imperfect fit” between the Social Security Act and the Alaska Workers’ Compensation Act
, the Alaska Supreme Court has directed the Board to coordinate benefits between the two agencies to assure the injured worker receives the full value of the disability benefits to which he or she is entitled.
  The Green Court emphasized that injured workers should not be penalized because of this imperfect fit.
  The evidence demonstrates that the SSA continues to take an offset for the employee’s compensation benefits.
  Allowing the employer to take its offset before the SSA adjusts its offset would penalize the injured worker and be in violation of Green.  Therefore, the Board concludes the employer may not begin to take its Section 225 offset and Section 155(j) reduction until the SSA adjusts its offset.
  In past experience, the SSA has been very slow in adjusting employee’s offsets.
  In an attempt to speed this process, the Board directs the Division of Workers’ Compensation staff to send a copy of this decision and order to the Center for Operations & Programs, Disability Programs and Systems Team, Social Security Administration Seattle Region.    The Board also orders the employee to immediately notify the employer’s insurer of any action taken by the SSA, and to copy the insurer with the corroborating paperwork.  The employer is also entitled to lower its future payments to reflect its offset, once the SSA adjusts its offset.

ORDER

1. The employer’s Petition to:  (a) offset SSA benefits under AS 23.30.225, and (b) recoup its overpayment under AS 23.30.155 is granted in accordance with this decision. 

2. The Board requests that the Social Security Administration adjust the employee’s SSA benefits as expeditiously as possible. 

3. The employer may not begin to take its offset for the employee’s SSA benefits, or withhold 20 percent of the employee’s future unpaid installments of workers’ compensation to recover its overpayment, until the SSA adjusts its offset.

4. The employee is required to notify the Board and the employer’s insurer, within 14 days of any lump-sum reimbursement by the SSA, or other adjustment of his SSA benefits.
5. The Board retains jurisdiction over this matter under AS 23.30.130.  

6. The Board directs the Division of Workers’ Compensation staff to send a copy of this decision and order to the Center for Operations & Programs, Disability Programs and Systems Team, Social Security Administration Seattle Region.   

Dated at Juneau, Alaska this 14th day of August 2003.
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James Rhodes, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DENNIS BAUCK, employee / applicant; v. SILVER BAY LOGGING, INC., employer, and ALASKA TIMBER INSURANCE EXCHANGE, insurer / defendants; Case No. 200117000; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of August 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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� 9/5/01 Report of Occupational Injury or Illness


� AWCB Decision No. 82-0039 (February 19, 1982) aff’d, 3 AN-82-2170 Civil (Alaska Super. Ct. May 19, 1983)


� Id.


� Fleck v. Industrial Indemnity, AWCB Decision No. 99-0137 (June 22, 1999).


� AS 23.30.155(j)


� For a thorough analysis on this topic, see Dunaway, AWCB Decision No. 00-0187.


� Green v. Kake Tribal Corp., 816 P.2d 1363, 1368 (Alaska 1991); Helland v. Long Island Development, AWCB Decision No. 01-0230 (November 16, 2001); Dunaway, AWCB Decision No. 00-0187.


� Id.


� 42 U.S.C. Section 424a(a-c)


� See Walden v. Federal Express Corp., AWCB Decision No. 03-0029 (February 10, 2003)


� Id.  In Walden, for example, the SSA did not adjust the employee’s offset even after 6 months of phone calls and written letters.
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