ESTATE OF ROBERT T. GRIFFIN  v. PACIFIC REHAB CONSTRUCTION
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERT T. GRIFFIN, 

                                     Deceased Employee, 

                                     and 

ANGELITA GRIFFIN, 

                                     Widow,

                                             Applicant, 

                                       v. 

PACIFIC REHAB CONSTRUCTION,

                                                  Employer,

                                                   and 

ZURICH AMERICA,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200113674
        AWCB Decision No.  03-0194

         Filed with AWCB Anchorage, Alaska

         on  August  14, 2003



We heard this matter at Anchorage, Alaska on June 10, 2003.  Attorney Joseph Cooper represented the employer.  Non-attorney representative, Thomas Brewer, represented the employee’s spouse.  We kept the record open to allow the board members an opportunity to review the extensive, recently filed,
 deposition record.  We closed the record on July 15, 2003 when we next met.  


ISSUE

Whether the employee’s death claim is a compensable, work-related injury.  


SUMMARY OF THE EVIDENCE

The employee worked for the employer as a construction worker for approximately 10 years.  The employer has raised an issue as to whether or not the employee was actually an employee at the time of his demise, or whether he was an independent contractor for the employer.  For the purposes of determining the compensability of the claim for death benefits only, the employer accepted at hearing that the employee was likely an employee for the employer, for the purposes of workers’ compensation.
  


According to the Report of Occupational Injury or Illness completed by Mrs. Griffin on July 26, 2001, the employee’s death was caused by “possible toxic exposure at work place.”  The employee last worked for the employer on July 7, 2001.  On July 8, 2001 the employee was admitted to Alaska Regional Hospital with complaints of neck and headaches.  The employee passed away in the hospital on July 18, 2001.  In his July 23, 2001 “Death Summary,”  Kenneth R. Pervier, M.D., summarized the employee’s hospital course as follows:  


This individual was admitted to the service of Dr. Wayne Downs on 07/08/01.  He had been well until the day of admission when he began complaining of headache as well as a neck ache which over a relatively short period of time deteriorated to difficulty using all four limbs.  He was subsequently intubated after being brought to the emergency department.  At the time, he was having episodes of bradycardia which was being treated with Atropine.  The patient subsequently was being followed by pulmonary managed on the ventilator and all pulmonary needs.  Anesthesia did a LP (lumbar puncture) at the time, I believe, the patient ended up in the emergency department during the admission phase.  


The patient’s weakness in all four extremities was progressive leading to an increase in his quadriparesis over the next twenty-four hours, progressing to of course quadriplegia with MRI scan subsequently becoming position showing areas of increased signal within the cervical spinal cord from the arch of C1 through the level of inferior end plate at C4.  Nothing from the standpoint of a vascular etiology for this patient’s transverse myelitis was ever found.  The patient received multiple cultures through his time in the hospital both sputum and blood;  nothing specific that would indicate an etiology for diffuse sepsis or cause of course for the transverse myelitis was actually seen.  Spinal fluid also was nondiagnostic showing only slight elevation of protein at a level of 55 (upper limit of normal being 40) and a normal glucose of 57.  Spinal fluid was colorless and acellular.  Some of the lab was drawn to look for evidence of hypercoagulability came negative.  Routine admission labs were essentially nondiagnostic.  Towards the end of the patient’s hospital course, evidence of renal failure began to make itself known with continued rise of the BUN and creatinine levels in the patient’s case.  During admission, the patient had undergone treatment with Solu Medrol over a three day course.  Of course, multiple other medications were required to stabilize the function that would [be] done by his autonomic nervous system function such as dopamine used for blood pressure control and the like had to be initiated.  Various antibiotics were run such as erythromycin and gentamicin depending upon what was going on with the sputum at the time.  


The patient was seen in consultation by Dr. Michele O’Fallon, Dr. Norman Wilder, Dr. William Mayer, Dr. William Fell who placed a tracheotomy, and the patient was maintained on full support medically and throughout his entire course in the hospital.  He continued to worsen to the point of no longer being responsive and essentially being in a complete coma within a matter of only several days after admission.  Within a few days prior to his demise, the family was advised in detail that the chances of his recovery appeared to be slipping away and far less likely.  It was determined at that time to make the patient a “DNR”.  The onset of total renal failure brought out the discontinuation of all his antibiotics on 07/17/01.  DNR order was made on 07/16/01.  The patient passed 07/18/01. 


Dr. Pervier concluded his “Death Report” as follows:  “CAUSE OF DEATH:  Transverse Myelitis with quadriplegia and increasing encephalopathy most likely on the basis of pulmonary collapse and renal failure.”  During his hospital care, the employee was also treated by Wayne Downs, M.D., a neurologist, beginning on July 8, 2001.  In his February 28, 2003 deposition, Dr. Downs testified that the Mr. Griffin “clearly had a transverse myelitis” that lead to “progressive failure of other critical organ systems leading to his demise.”  (Dr. Downs dep. at 35).  At page 40, Dr. Downs testified as follows: 


Q.
Again, reviewing the autopsy report, as well as your findings and your examination of the patient during his stay at Alaska Regional, is there anything that would indicate that this individual had possible toxic chemical exposure.


A.
There’s nothing to suggest that clinically, or on any of the studies we did.  This is, basically, what he’s saying on the autopsy report and I do not know where he gets that.


Q.
And in your opinion, Doctor, would – did this individual sustain  death from a result of possible toxic chemical exposure?


A.
No, I do not believe that’s the case.  I’m unaware of any toxic exposure that would result in a transverse myelitis. . . . 


Q.
Are you – are you aware, Doctor, that there was an investigation by the state OSHA that found that Mr. Griffin, over a period of time, was working at a sanitary disposal plant, was customarily sniffing containers, 55-gallon drums to determine the type of chemicals that might be present there?


A.
No I was not.


Q.
Would you regard that as being a significant event in regards to your making a diagnosis?


A.
In terms of the transverse myelitis, no. 

(Id. at 44 –45).


Acting Chief Medical Examiner for the State of Alaska, Franc G. Fallico, M.D., conducted the autopsy on the employee.  In his August 8, 1991 report, Dr. Fallico concluded:  “Autopsy and investigation reveal that the probable cause of death is due to complications of severe arteriosclerotic cardiovascular disease.  The manner of death is undetermined at this time.”  In his “Brief History” section of his report, Dr. Fallico noted:  


It is reported that this 68-year-old Caucasian male may have suffered a toxic chemical exposure in the workplace.  It is further reported that he was treated for an undisclosed neurological problem.  Because there is multi-governmental agency interest in the case, an autopsy is conducted for the primary purpose of obtaining body samples for possible future testing that will be planned for and done by other agencies. 


In his May 23, 2003 Affidavit, Dr. Fallico testified as follows: 


I am the acting chief medical examiner for the State of Alaska.  As part of my duties, on July 25, 2001, I conducted an autopsy on Robert Griffin.  Mr. Griffin’s body had been brought to me and it had already been embalmed.  I have reviewed no other documents or records pertaining to Mr. Griffin other than those available to me at that time.  My report of August 8, 2001, is attached, and I would summarize my opinion as set forth in that report as follows.


It is my opinion that Mr. Griffin died of complications from severe arteriosclerotic cardiovascular disease as stated in my autopsy report of 7/25/01.  I believe that he died of severe arteriosclerotic cardiovascular disease on a more likely than not basis.  I do not believe, on a more likely than not basis, that Mr. Griffin died as a result of any toxic exposure.


The applicant asserts that the employee’s neurological condition, and ultimate death are related to his years working around toxic chemicals and/or sewage.  Ken Ihde, owner of Pacific Rehab Construction testified via deposition.  He testified he considered the employee a subcontractor.  (Ihde dep. at 24).  He testified that Mr. Griffin often worked a sewer dump truck, which involved various different treating chemicals.  Mr. Ihde testified that after an Occupational Safety and Health Administration (OHSA) investigation of his work premises after the employee passed away, he received several (23) citations and fines.  The citations were for various infractions including low headroom, missing railings, improperly labeled chemicals, including acetone.  (Id. at 36).  He testified he recalled an incident in 1998 where Mr. Griffin and another worker were pumping out a State Park outhouse and were overwhelmed by a sudden release of methane gas.  The other worker was “knocked out” and Mr. Griffin “got sick and was very nauseous and very dizzy.”  (Id. at 47).  During his testimony, Mr. Ihde identified several photographs of his work location and various employees, many of which are covered in a muddy substance, including sewage.  He also identified photographs of the employee.  (Id., exhibits 1-16).  


Hayden Bartholomew, from the Department of Environmental Conservation, testified at the June 10, 2003 hearing.  He testified that on August 18, 2001 he conducted an investigation of the employer’s premises due to the possible complaint of a hazardous material exposure.  He testified that there were numerous unmarked chemical containers, many of which were recommended to be used with eye protection, gloves and proper ventilation.  He stated that he did not issue any criminal or environmental charges.


Patrick Wheat, Ph.D. environmental science, an inspector for OSHA, also testified at the June 10, 2003 hearing.  He testified he investigated the employer’s premises on July 23, 2001 and issued several citations.  The most serious citations involved improperly stored or labeled chemicals.  He testified he observed one employee sniffing an unmarked container in an attempt to identify what was in the container.  He testified he would not disagree with Dr. Fallico’s autopsy report or conclusions.  


Mr. Brewer and Mrs. Griffin argue that the employee’s years of exposure to raw sewage, gasses, and other chemicals were the trigger to the employee’s neurological deterioration and chain reaction that led to his ultimate demise.  The employee asserts that the coroner’s initial report was “undetermined” and mentions the possible toxic exposure.  The employer argues (assuming the employee is actually an employee), that the medical evidence is clear that the employee’s demise is not related to any alleged toxic exposure and is not work-related or compensable.  The employer argues the applicant can not raise the presumption and the claim for death benefits must be denied.  If the presumption is somehow attached, the employer argues that the preponderance of the evidence is clear that the employee’s death was not work-related.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find that the only medical evidence that even suggests an occupational toxic exposure is Dr. Fallico’s notation that “it is reported that this 68-year-old Caucasian male may have suffered a toxic chemical exposure in the workplace.”  Further, we find Dr. Fallico specifically ruled out any work-related toxic exposure as the cause of the employee’s death in his affidavit testimony.   We find this evidence is insufficient to attach the presumption of compensability, and the applicant’s claim for death benefits must be denied and dismissed.  We find this case to be medically complex, and that the lay testimony regarding the temporal onset of neurological  condition and ultimate demise insufficient to attach the presumption without an expert medical opinion to corroborate the lay testimony.  

Even had we found the applicant somehow attached the presumption with the lay testimony, and Dr. Fallico’s passing reference to a toxic exposure, we find she would not prevail on the merits.  If the applicant did attach the presumption, we would next determine whether the presumption is rebutted.  We find, based on the opinions and testimony of Drs. Fallico and Downs, that the employee’s condition and ultimate demise, is not related to any work injury or exposure, and is not compensable. 


Because the employer has rebutted the presumption, we review the record as whole to determine whether the applicant has proved her claim, by a preponderance of the evidence, that an exposure at work caused the employee’s death.  We conclude she has not.


As this case is medically complex, medical evidence is necessary to make a work connection.  First we find Dr. Fallico made a passing reference to an alleged occupational exposure, but specifically ruled out any toxic exposure as a cause of the employee’s demise in his affidavit testimony.  We note that every medical opinion in this case is either the employee’s treating physicians, or the State Medical Examiner.  The employer has not elected to have a review by a physician of its choosing.  


Next, we find Dr. Downs, the employee’s treating neurologist, in his reports and testimony specifically excluded any alleged toxic exposure as a cause of the employee’s demise.  The only evidence we have is Mrs. Griffin’s and Mr. Brewer’s conjecture that some exposure at work “started the chain reaction” that led to his death.  We agree with the employee’s treating physician and the State Medical Examiner, that the employee’s death was not work-related, and conclude that the applicant’s claim for death benefits is not compensable and must be denied and dismissed.  


ORDER

The employee’s death was not work-related and is not compensable.  The applicant’s claim for death benefits is denied and dismissed.  


Dated at Anchorage, Alaska this 14th day of August, 2003.
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Darryl Jacquot,
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S. T. Hagedorn, Member
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Andrew Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT T. GRIFFIN deceased employee and Angelita Griffin widow / applicant; v. PACIFIC REHAB CONSTRUCTION, employer; ZURICH AMERICA, insurer / defendants; Case No. 200113674; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of August, 2003.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� 8 depositions were filed on May 5, 2003, but had not reached the agency file by the time of the June 10, 2003 hearing.  


� Much of the hearing record is evidence compiled by Mr. Brewer and Mrs. Griffin to support their contention that the employee was actually an employee of the employer.  As the employer has conceded for the purpose of determining compensability only, we need not summarize this evidence.  The evidence includes the June 3, 2003 deposition of Marilyn Delara,  the May 23, 2003 deposition of Nelson Garrett,  The May 23, 2003 deposition of Glen Williams,  The May 20, 2003 deposition of Mrs. Griffin, the June 3, 2003 deposition of Annette Harpe,  and the May 23, 2003 deposition of Frank Cox.  In addition, Warren Petravek, from the State of Alaska, Department of Labor, Division of Wage and Hour testified at the June 10, 2003 hearing.  
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