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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

	ROBERT G. CHAMBERS, 

                                                  Applicant,

                                                    v. 

ROBERT G. CHAMBERS

DBA TOOLS R US,

                                                  Employer,

                                                    and 

REPUBLIC INDEMNITY CO OF AMERICA,

                                                  Insurer,

                                                            Defendants.
	)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200204922
        AWCB Decision No.  03-0195

         Filed with AWCB Anchorage, Alaska

         on August 15, 2003



We commenced the hearing on Robert G. Chambers’ claim for coverage under his workers’ compensation policy with his insurer Republic Indemnity Company of America (Republic) on May 29, 2003.  He filed his claim as an employee of Tools R Us under the Workers’ Compensation Act, AS 23.30 et seq. (the Act).   The hearing was continued pursuant to 8 AAC 45.074(b)(1)(H) and concluded on June 17, 2003.   Attorney Michael J. Patterson represented Mr. Chambers.  Attorney Timothy A. McKeever represented the employer and its insurer.  We closed the record at the conclusion of the June 17, 2003 hearing.  

ISSUES
1. Is Mr. Chambers an “employee” of Tools R Us for purposes of worker’s compensation coverage under AS 23.30.239?

2. If yes, did Mr. Chambers provide adequate and timely notice of his work injury under AS 23.30.100(a)?

SUMMARY OF EVIDENCE AND ARGUMENTS


On January 31, 2002, Mr. Chambers injured his wrist when he fell off a ladder while repairing a garage door at the Wizard Car Wash.  (Report of Occupational Injury or Illness (ROI) filed March 29, 2002).  Mr. Chambers was taken to the hospital emergency room where he was diagnosed as suffering from a left wrist fracture. While at the emergency room, Mr. Chambers represented that he was the owner of both “a tool store and a car wash.”  (ER Consultation History/Physical Report, Valley Hospital January 31, 2002).  Mr. Chambers filed his ROI almost 2 months later on March 29, 2002, listing Tools R Us as the employer and Diane D. Chambers, his wife, as the owner.  

The insurer, Republic, controverted Mr. Chambers’ claim for benefits.  Republic contends that Mr. Chambers’ has no coverage because at the time of injury he was the sole proprietor of Tools R Us and he had failed to elect coverage for himself.  The policy in effect at the time of injury was issued to “Bob Chambers, (DBA) Tools R Us.”  (Information Page Policy No. 149617-02 Dated June 22, 2001).  The policy covered from August 29, 2001 to August 29, 2002. Id.

Mr. Chambers testified at the hearing and by deposition.  He has operated Tools R Us for many years.  He testified that until he transferred the business to his wife, he had always operated it as a sole proprietorship with his wife tending the store while he worked other jobs.  He was also part owner of the Wizard Car Wash. It was Mr. Chambers’ understanding that as the owner of Tools R Us, he did not have the option of obtaining coverage as an employee.  He was not aware that he could “opt in” for workers’ compensation coverage.  Mr. Chambers testified that he regularly dealt with the same insurance agent, Jerry Beltz.   


In 2001 Mr. Chambers was diagnosed with Hepatitis C and decided to take early retirement through social security.  Because of the social security earnings cap and the limitations placed on him by Hepatitis C, Mr. Chambers decided that he “would quit, retire, and my wife would assume control of the business.”  (Chambers Testimony May 29, 2003). They had calculated how much he could earn from the business as its employee without incurring a reduction in his social security payments. He approached  Mr. Beltz on the golf course in the fall of 2001.  Mr. Chambers testified that he told Mr. Beltz of his decision to retire and that his wife would be taking over the business.  


Mrs. Chambers obtained a business license in her name in December 2001. It is undisputed that Mr. Chambers’ did not notify Republic of his change in status.  Mr. Chambers did not intend to transfer the workers’ compensation policy to Mrs. Chambers until it expired August 29, 2002. Republic was not notified of the change in ownership until Mr. Chambers filed his ROI.  (Exhibit M to Employer’s Brief).  Mr. Chambers testified that he did not attempt to have his name removed from any promissory notes or other obligations he may have entered into as Bob Chambers DBA Tools R Us.  He admits there is no formal bill of sale and that he received no compensation for the assets of Tools R Us.  


In addition to the testimony of Mr. Chambers, the Board received testimony from Gwena M. Evers, bookkeeper for Bob Chambers DBA Tools R Us; Floyd Randall, an employee of Tools R Us; Jackey Hess, adjuster; and Jerry Beltz, employee of Republican.  The Board also admitted several exhibits into the record. 

Argument of Mr. Chambers

Mr. Chambers argues that he was injured while performing work as an employee of Tools R Us, a sole proprietorship now owned by his wife. He was not a supervisor or independent contractor under the Board’s rules and regulations. Mr. Chambers alleges that he transferred ownership to his wife in September of 2001 and became her employee in January. 

He further asserts that there was no break in workers’ compensation coverage during the time in question.  Republic received its premiums.  The number of employees did not change.  Republican was in no different position than it would have been had it been notified of the change in ownership. 

Alternatively, Mr. Chambers argues that when Republic renewed his insurance, Republic simply renewed the policy without notice to him and that under this new policy he was covered as an employee.  Mr. Chambers reasons that when he applied for workers’ compensation insurance for 2000/2001, he signed the application and specifically elected he be excluded from coverage.  When Republic renewed the policy for 2001/2002 it did not require his signature nor did Republic note in the new policy that he was excluded from coverage.  Therefore, Republic implicitly covered him as an employee under the 2001/2002 policy. 


Mr. Chambers also relies upon Hoffenkamp v. ABC Janitorial & Window Cleaning Co., AWCB Decision No. 02-0249 (December 3, 2002) (Board Member Ulmer Dissenting).  He argues that in Hoffenkamp the Board found that a change in ownership did not void the workers’ compensation policy where the identity of the business went unchanged.  Here, Mr. Chambers argues that the identity of Tools R Us remains unchanged and Board should apply its ruling in Hoffenkamp. 

Finally, Mr. Chambers argues that delay in reporting the injury, if any, did not prejudice the insured or insurer and thus was proper under AS 23.30.100.   The owner of the business, Mrs. Chambers was present at the hospital when Mr. Chambers was first treated.  Thus, the employer had timely notice.

Argument of the Employer and Republic

The employer and Republic argue that Mr. Chambers was a sole proprietor who did not elect coverage under the Act.  Additionally, as a sole proprietor, there was no business to transfer, only assets and liabilities.  Thus, there could be no “transfer of ownership” or coverage.  The contract for coverage was between Republic and Mr. Chambers when he was DBA as Tools R Us.   If Mr. Chambers was an employee of Mrs. Chambers, then there was no coverage because the insurance contract was not transferred until well after the date of injury.  Moreover, Mr. Chambers did not timely notify Republic of the injury.  Therefore, he must prove all elements of his claim by a preponderance of the evidence.  


Republic notes that the exception to the policy of coverage for all employees is when an "employee" is also the owner, "employer."  "The compensation act cannot be supposed to have contemplated any such combination of employer and employee status in one person."  4 Larson and Larson, Larson's Workers' Compensation Law, Sec. 76.05[2] (Nov. 1999).  
Tools R Us is not an entity separate from Mr. Chambers.  See Kuhn v. Statewide Blasting and Perforating & Alaska Nat’l Ins., Slip Op., dated 5/15/20000 at 4 (Super. Alaska 2000) (Affirming Board decision finding employee/owner not covered under the Act.)  C.f.  Hoffenkamp, supra.  Therefore, for Mr. Chambers to be covered under his workers’ compensation policy, he must take overt action.  Id.  He did not elect coverage so he is not covered.
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Is Mr. Chambers Covered Under The 2001/2002 Workers’ Compensation Policy With Republic?

AS 23.30. 239 provides:


(a)  A person who is a sole proprietor, or member of a partnership, may elect coverage as an employee under this chapter by making written application to an insurer.  The insurer may accept the application and fix an assumed monthly wage at which the person shall be carried on the payroll for purposes of this chapter.


(b)  When the application is accepted, the person is subject to the provisions and entitled to the benefits of this chapter.  The person shall promptly notify the insurer whenever there is a change in the status of the person as a sole proprietor or partner.


(c)  Notwithstanding the provisions of AS 23.30.120(a), a person covered under (a) of this section bears the burden of proof of the validity of the claim.

(emphasis added).


It is well settled that a:

[s]ole proprietor is not an employee for workers’ compensation purposes.  Consequently, the courts recognize that a statute allowing a sole proprietor to elect coverage as an employee excludes coverage for those proprietors who fail to make the election.  This result is consistent with the recognition of employers and employees as separate legal entities.  

A ‘legal entity’ is a fiction used to ‘distinguish an ongoing human endeavor form the people who presently own or control that endeavor.’  Workers’ compensation coverage requires an employment contract between two entities: an employer and an employee.  Indeed, there generally must be at least two separate entities to form any valid contract.

A sole proprietor ship is not a separate legal entity; it is the alter ego of the proprietor.  Therefore, the proprietor cannot make an employment contract as an employee.

On the other hand, a corporation is an entity separate and distinct from its officers and shareholder.  Unlike a sole proprietor, a corporate officer or shareholder can make an employment contract with the corporation.  So the cases and statutes extending employee coverage for corporate officers and shareholders simply do not apply to a sole proprietor.  

Kuhn, supra, at 2 – 4 (footnotes omitted).


In Richart v. Irish Trucking, AWCB Decision No. 88-0205 (August 3, 1988), the Board determined Richart was co-owner of an unincorporated business.  The Board succinctly stated:  "It is not presumed that an applicant [for workers’ compensation insurance] is an employee.  See, City of Seward v. Wisdom, 413 P.2d 931, 936-37 N. 13 (Alaska 1970).  "If an applicant is self-employed or an employer he is not covered by worker' compensation unless he elects coverage by making written application to an insurer."  Id., at 4.  Based on the evidence presented at hearing, the Board found Richart was "a partner, and not an employee of Irish Trucking."  The Board stated:  "Accordingly, we find his claim for workers' compensation death benefits must be denied."  Id., at 5.    See also  Kuhn v. Statewide Blasting & Perforating, AWCB Decision No. 99-0179 (August 27, 1999) aff’d Slip Op., dated 5/15/20000 (Super. Alaska 2000) (Affirming Board decision finding employee/owner not covered under the Act.).

The burden of proving he made an application for coverage as an employee of Tools R Us is with Mr. Chambers, based on the plain language of AS 23.30.239(c).  We find Mr. Chambers did not take the overt act necessary, making a written application for coverage, to identify himself to Republic as an employee of his business. Nor did Mr. Chambers notify Republic of his change is status as required by statute.  AS 23.30.239 (b).  Rather he argued that under the 2000/2001 policy he was named as excluded.  He argues that because Republic “rolled over” the old 2000/2001 policy and the new 2001/2002 policy did not identify him as excluded from coverage, then he is covered as an employee under the 2001/2002 workers’ compensation policy.  Under the facts and circumstances of this case, we find that Mr. Chambers’ rationale ignores the plain language of the Act and is not persuasive.  


Nor do we find Mr. Chambers’ reliance on Hoffenkamp persuasive.  In Hoffenkamp, the injured party was an employee who had never been an owner and who had not contracted with the insurer for coverage.  The injured party was employed by the first owner and continued employment with the second owner.  The insurer argued that the change in ownership caused the workers’ compensation policy to immediately terminate, since neither the employee nor employer meet the statutory definitions of AS 23.30.395.  The Board found that:

While this type of change in ownership transaction might ordinarily void an insurance policy, a change in ownership does not void a workers’ compensation policy where the identity of the business has not changed.  Professor Larson has stated:

In line with the same attitude toward compensation insurance, there is observable some tendency to disregard, for the employee’s benefit, the kind of change in identity of the assured which ordinarily would void the policy, as long as the identity of the business is not changed.  Thus when the insured is not accurately specified, or when a partnership business is continued after dissolution of the firm, or even when there has been a change in ownership of the business, the employee who continues to work for the business has been held entitled to continued protection.

Hoffenkamp, supra at 5 citing 2 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW § 150.03[4] (Release No. 84, 2000) (emphasis added) (footnotes omitted).  Here, Mr. Chambers was not an employee prior to any change in ownership.  He was a party to the contract with Republic.  Mr. Chambers was not an unknowing or unsuspecting employee as was the case in Hoffenkamp.  Rather, Mr. Chambers was the individual who had the power and ability to determine coverage.  We find the factual differences between Hoffenkamp and the instant case substantial.  Accordingly, we find Mr. Chambers’ reliance on Hoffenkamp is misplaced.


We find that AS 23.30.239 requires an overt affirmative action before an owner may elect coverage as an employee under the Act.  We agree with the court’s rational in Kuhn.  We find Tools R Us is the alter-ego of Mr. Chambers and not a separate entity.  We find there was a contract for workers’ compensation coverage between Mr. Chambers and Republic. We find Mr. Chambers did not elect coverage as an employee under the contract for coverage. We find that the contract with republic was between Mr. Chambers DBA Tools R Us.  Not Mr. Chambers an employee of Tools R Us. We further find that Republic was unaware of Mr. Chambers change in status. Mr. Chambers could not transfer his policy without Republic’s consent. Therefore, we conclude that Mr. Chambers has no workers’ compensation coverage under the 2001/2002 policy with Republic.


We make no finding as to whether there was or could have been an effective transfer of the business Tools R Us to Mrs. Chambers.  Nor is any finding required for our ruling in this case. Similarly, we need not address whether or not Mr. Chambers was an owner or an employee at the time of injury because our ruling here is based on the contract for workers’ compensation coverage between Mr. Chambers and Republic and whether at the time of injury Republic was contractually bound to provide coverage.  Tools R Us is the alter-ego of Mr. Chambers, even if he had “transferred” the business, he could not transfer the contract between himself and Republic.  Therefore, if Mr. Chambers was an employee of Mrs. Chambers and injured in the course and scope of his employment,
 his recovery as an employee would be against Elaine Chambers DBA Tools R Us as an uninsured employer.  


If the transfer of assets was effective, then Tools R Us is the alter-ego of Mrs. Chambers.  Should Mr. Chambers choose to do so, he may contact a Prehearing Officer and file an amended complaint naming Elaine Chambers DBA Tools R Us as the uninsured employer.    We retain jurisdiction should the parties choose to pursue Mr. Chambers’ claim.

ORDER
Mr. Chambers does not have workers’ compensation coverage under the 2001/2002 workers’ compensation policy between Bob Chambers DBA Tools R Us and Republic Indemnity Co. Of America.   Mr.Chamber’s claim for benefits against Republic Indemnity Co. Of America is denied and dismissed.

Dated at Anchorage, Alaska this 15th day of August, 2003.





ALASKA WORKERS' COMPENSATION BOARD


______________________________                                






Rebecca Pauli, Designated Chair






______________________________                                






Royce Rock, Member







______________________________                                  






Philip E. Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT G. CHAMBERS employee / applicant; v. TOOLS R US, employer; REPUBLIC INDEMNITY CO OF AMERICA, insurer / defendants; Case No. 200204922; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of August, 2003.

                             

   _________________________________

      




Shirley A. DeBose, Clerk

�








� The Board makes no finding as to what role, if any, Mr. Chambers’ 50% ownership in the car wash would play.  
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