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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KEVIN A. MAINES, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

EXCLUSIVE LANDSCAPING & PAVING,

                                                  Employer,

                                                   and 

Alaska National Insurance 

Company,

                                                  Insurer,

                                                      Defendants..

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  199914409
        AWCB Decision No.  03 - 0196

         Filed with AWCB Fairbanks, Alaska

         on August 18, 2003


We heard the employee’s claim for temporary total disability (TTD) benefits, continued medical benefits, permanent partial impairment (PPI), transportation expenses, and attorney’s fees and costs, in Fairbanks, Alaska on July 24 - 25, 2003.
  Attorney Michael Stepovich and paralegal Peter Stepovich represented the employee; attorney Rick Wagg represented the employer and the carrier (the employer). The record was closed at the conclusion of the hearing on July 25, 2003.

ISSUES

1. Whether the employee is entitled to TTD;


2. Whether the employee is entitled to PPI;

           3. Whether the employee is entitled to medical benefits, and associated transportation costs from October 12, 2001, and continuing;

           4. Whether the employee is entitled to attorney’s fees and costs.


SUMMARY OF THE EVIDENCE
The employee was a temporary, seasonal truck driver, who worked for the employer during the months of June and July, 1999, when he claims that he was exposed to a refrigerant leak of his Kenworth dump truck’s air conditioning system for a period of approximately two to six months. (Notice of Injury, August 1, 1999). The employer noted that the employee believed that he had inhaled this refrigerant as the result of a leak in the air conditioning unit of his end dump truck. Id.    

The employee grew up in North Pole, Alaska from about the age of ten, when his family relocated there from Seattle, Washington. In 1985, he dropped out of high school in his senior year and went to work in the construction industry. By 1998, he had experience driving trucks and went to work for the employer driving large trucks hauling aggregate to asphalt among other items. He worked for the employer during the summer months, and delivered fuel for a different employer during the winter months. In 1999, he again was employed seasonally with the employer in April, driving truck number 2-6, a Kenworth T-800 ten-wheel end-dump, which was equipped with air conditioning. 

This truck’s air conditioning system frequently malfunctioned, at which time the employer would attempt to repair the problem. Each time the air conditioner broke, the repair would take one half day and would last approximately two to three days after which the air conditioner would lose its charge and be inoperable. When the air conditioner broke the fan would circulate hot air throughout the truck cab. 

The employee testified he gradually began to feel ill in the mornings, suffering nasal congestion, sneezing, and watery eyes. He was tired and sleepy, finding it hard to remain awake. The employee also began to have joint pain. Again, gradually, the employee’s symptoms increased to include sore throat, nasal voice, shortness of breath, wheezing, lung congestion, night sweats, palpitations and poor sleep. He also was nauseated, and had shoulder pain. The symptoms were worse during working hours, but he said they improved markedly over three day weekends. As a result he consulted otolaryngologist, Eric Tallon, M.D.

Dr. Tallon diagnosed the employee’s problems as being the result of a deviated septum, allergic rhinitis, and sleep apnea. (Dr. Tallon Report, August 11, 1999). Dr. Tallon prescribed Claritin-D and Nasonex. Id. He did not follow up with Dr. Tallon, but then sought treatment from pulmonologist Owen Hanley, M.D. (Dr. Hanley Report, September 8, 1999).

When the employee consulted Dr. Hanley, he found that the employee suffered from non-allergic asthma, but was uncertain that the malfunctioning air conditioner was the trigger for the employee’s problems. Id. Dr. Hanley released the employee to his regular work with no restrictions. Id.

David S. Grauman, M.D., an internist, saw the employee on August 27, 2001. Dr. Grauman diagnosed reactive airways disease (RADS), but could not relate his problems to the exposure to a refrigerant, Freon. (Dr. Grauman Report, August 27, 2001).

The employee consulted Steven A. McCurdy, M.D., for an evaluation at UC Davis Medical Center in the Occupational and Environmental clinic. (Dr. McCurdy Report, March 1, 2002). Dr. McCurdy reviewed a record by Dr. Tallon, three records by Dr. Hanley, a spirometry taken on January 25, 2002, and a report by Ed Lewis, a manager with Kenworth. Id. at pps 2-3. Dr. McCurdy took the employee’s history and performed an examination of the employee’s vital statistics, HEENT, neck, skin, heart, lungs, and a spirometry was done. Id. Dr. McCurdy identified the refrigerant at issue as R-134A, a fluorinated hydrocarbon. (Affidavit of Dr. McCurdy, May 21, 2003, p 2). 

Dr. McCurdy related the employee’s upper and lower respiratory problems to his exposure to R-134A during 1999. Id. Dr. McCurdy is of the opinion that the exposure occurred in a small, confined space, thus yielding exposure to a high concentration of the refrigerant, which he states is associated with ”chronic bronchial hyperresponsiveness (asthma)”. Id. He said once asthma has developed, patients have reaction to exposure to cold air, exercise, and gases or dust. Id. Dr. McCurdy based his opinion concerning the employee’s condition and its relation to exposure to leaking refrigerant on repair reports, the presence of symptoms such as drowsiness, high heart rate, watery eyes, and nasal congestion with drip, the improvement of these symptoms when not using the air conditioner, bronchial hyperreactivity shown by the methacholine challenge test, and the absence of such problems prior to the work-related exposure, without other explanation. Id. at p3.  

Thereafter, the employer scheduled its own independent medical evaluation (EIME), performed on August 1, 2002 with Emil Bardana, M.D., and Brent Burton, M.D.  Dr. Bardana testified
 he is a professor of medicine at the Oregon Health Sciences University. (See also EIME Report, August 13, 2002 at p1). Dr. Burton testified he is a medical doctor specializing in occupational and environmental toxicology at the same university. (See also Id. at p.28). Dr. Bardana and Burton reviewed all of the employee’s medical records and diagnostic studies. Id. They took the employee’s history. Id. at pps.1-6. The medical records were summarized in chronological sequence. Id. at pps.7-15. The employee’s past medical and functional history was evaluated. Id. at pps.15-17. The EIME doctors reviewed the employee’s family medical history. Id. at p17. The work history was reviewed. Id. at pps.17-18. They reviewed all of the reports by the employer, the truck manufacturer, truck repair records, the material safety data sheets (MSDS), as well as a survey of the current scientific literature on fluorocarbons. Id. at pps.18-19. A physical examination was performed, as well as laboratory studies, CT scans of the chest and sinuses, pulmonary function studies, and a methacholine challenge study. Id. at pps.20-23. 

Both Drs. Bardana and Burton testified they found that the employee suffered a “mild annoyance reaction related to the heat and stuffy air in the truck cab in June/July 1999 without evidence of any significant irritation of the upper or lower airways.” See Id. at p.25. They based this conclusion on the fact that no leaks were found in the cab, but were under the hood instead. Id. They also stated that the Freon, which was involved is not an irritating substance, but is that which is used in propellants for asthma inhalers. Id. at 25; Affidavit of Brent Burton, April 3, 2003, p.3. The doctors stated “[H]e has normal pulmonary function studies as evidenced by our completely normal studies at Oregon health Sciences University, a completely normal high resolution CT examination of the chest, as well as a negative methacholine challenge test.” (EIME Report, p.25-26). Both doctors stated that the work- related incident of June and July 1999 were merely an annoyance. Id.  Further, they stated, the employee’s symptoms and objective findings “do not support an involvement of his upper or lower airways by Freon or any other chemical that might be involved in the cab of the truck.  .  . . The annoyance reaction is simply a feeling of discomfort on the part of Mr. Maines as a result of a poor or non-functioning air conditioning system and would not have produced any lasting physical abnormalities.” Id. Additionally, they stated the employee has no physical, permanent impairment as a result of the annoyance reaction. Id. Although the employee does have evidence of an anatomically deviated septum with nasal polyps, and chronic rhino-sinusitis both of which need further evaluation, they said neither condition is related to the employee’s work for the employer. Id. Further, they said he should also be evaluated for sleep apnea, but this condition, too, is not related to his work. Id. at p.27. 

Both doctors disagreed with Dr. McCurdy’s opinions, concluding the employee does not have asthma, he has normal pulmonary function studies, he does not have obstructive airways disease, has never had frank wheezing on examination by any doctor, both of his previous methacholine challenge studies were invalid because they were not performed correctly, and Freon is not an irritant that has ever been involved in the development of RADS. Id. at pps.27-28. They said the employee may be released to return to his pre-injury work for the employer. Id. at p,28.  

Thereafter, the Board selected Dana Headapohl, M.D., to perform a second independent medical evaluation (SIME). Dr. Headapohl reviewed the history of the employee’s present condition, including the employee’s 1999 medical records. (SIME Report, November 11, 2002 at pps. 3-4). She took a history from and examined the employee. Id. at pps. 4-8. Dr. Headapohl stated that the employee does suffer from reactive airways disfunction syndrome (RADS). Id. at p.8. She concluded he needs to avoid cold weather and he reached medical stability 12 to 18 months following his injury. Id. at p.9. She gave him a rating of 25% whole person impairment rating. Id. She testified she believes the employee’s condition is substantially caused by his work, assuming the history he gave her was correct. 

   The employee testified he is able to obtain complete relief by leaving Alaska in the winter months, for Arizona. He returns to North Pole, Alaska in the summer months to work for the employer, doing the same job he did when he claims he was exposed to the refrigerant, because he likes his job and wants to continue to work there. 

The employee seeks disability and medical benefits arising from his alleged work-related freon exposures, including transportation costs to Arizona. The threshold issue we must decide is the work-relatedness of his conditions.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Presumption of Compensability.


The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

            In order to establish the presumption of his entitlement to disability benefits in this case, the employee relies on Dr. McCurdy’s’s opinions that his medical condition is work related, not stable, and capable of continued improvement with further treatment. He further relies on the medical opinion of Dr. Headapohl, granting him a 25% PPI rating. He also relies on his testimony and the testimony of friends and co-workers that described the change in his ability to work, resulting from his reported work-related exposure. We find this evidence is sufficient to establish the presumption of compensability for continued TTD, for PPI and continued medical care.

            Therefore, the employer must submit substantial evidence to rebut the presumption of these continuing benefits.  Based on the report and testimony of Drs. Bardana and Burton, who found that the employee suffered a “mild annoyance reaction related to the heat and stuffy air in the truck cab in June/July 1999 without evidence of any significant irritation of the upper or lower airways,” and no temporary or permanent work-related disability, we find the defendants have presented substantial evidence to overcome the presumption.  Therefore, we find the employee must prove his claims by a preponderance of the evidence.

II. Temporary Total Disability Benefits 

AS 23.30.185 provides as follows: 

23.30.185PRIVATE
. Compensation for temporary total disability.

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

Medical Stability is defined at AS 23.30.395(21) as follows: 

(21) "medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

The employer asserts that the employee’s complaints of work-related asthma cannot supply the basis to overcome the EIME doctors’ collective opinion of no work-related disability, and lack of need for continuing medical treatment associated with his work. Instead, they assert any disability the employee suffered was not work-related. We agree.

Based on the medical opinions of Drs. Bardana and Burton, we find the employee does not have work-related asthma. Instead, he has normal pulmonary function studies, he does not have obstructive airways disease, has never had frank wheezing on examination by any doctor, both of his previous methacholine challenge studies were invalid because they were not performed correctly, and Freon is not an irritant that has ever been involved in the development of RADS.  Moreover, we find that any temporary aggravation of a preexisting condition was resolved by the time the employee stopped working for the employer. As such, we find the employee does not suffer a work-related temporary disability justifying payment of any temporary total disability benefits.


III. Permanent Partial Impairment


AS 23.30.190(a) states:

In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 , but the compensation may not be discounted for any present value considerations.


Drs. Bardana and Burton testified that the employee experienced, at worst, an “annoyance reaction” as a result of a poor or non-functioning air conditioning system at work, that would not have produced any lasting physical abnormalities. They further stated the employee has no permanent impairment as a result of the annoyance reaction. Although the employee does have evidence of an anatomically deviated septum with nasal polyps, and chronic rhino-sinusitis both of which need further evaluation, they said neither condition is related to the employee’s work for the employer. Finally, they said the employee should be evaluated for sleep apnea, but this condition, too, is not related to his work. 


Based on our review of the record, we place greater weight on the medical opinions of Drs. Bardana and Burton. Further, we accept the conclusions of those opinions as correct. Accordingly, we find the employee  did not prove his claim for a work-related permanent partial impairment by a preponderance of the evidence. Consequently, we conclude his claim for PPI  benefits must be denied.


IV. Continued Medical and RelatedTransportation Benefits


AS 23.30.105(a) provides, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.


In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96.  Nevertheless, in Hibdon, 989 P.2d at 731, the Alaska Supreme Court held specific medical treatment sought by an injured worker, within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice. Id. 

Based on our review of the medical records as a whole, we find the employee did not prove his claim for medical and transportation benefits by a preponderance of the evidence. Specifically, based on the testimony and medical evidence of Drs. Bardana and Burton, we find the employee suffers no continuing medical condition substantially related to his work for the employer. Accordingly, we conclude is claim for medical and transportation benefits must be denied. 

V. Attorney Fees and Costs

Based on our conclusions that the employee cannot prove the compensability of any of his claims for benefits by a preponderance of the evidence, we find his claims for attorney fees and costs must also be denied and dismissed. AS 23.30.145.


ORDER
The employee’s claim for temporary total disability benefits, permanent partial disability benefits, continuing medical benefits, attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 18th day of August, 2003.







ALASKA WORKERS' COMPENSATION BOARD




________________________________________                                






Fred Brown, 
Designated Chairman







________________________________________                                
                        John Giuchici, Member







________________________________________                                
                                 Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KEVIN A. MAINES employee / applicant; v. EXCLUSIVE LANDSCAPING & PAVING, employer; ALASKA NATIONAL INS. CO. - A, insurer / defendants; Case No. 199914409; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 18th day of August, 2003.

 






______________________________________

                            



Victoria J. Zalewski, Admin. Clerk

�








� A  discovery dispute, which is recited in the employee’s Petition for Discovery, was resolved by the parties prior to the hearing. As such we will not address that dispute in our decision.


� Drs. Bardana and Burton both testified at hearing. Dr. Bardana testified telephonically and Dr. Burton testified in person. The employee requested that Dr. Burton be excluded from hearing the testimony of other witnesses, in accord with Evidence Rule 615. The employer objected but offered no showing that Dr. Burton’s presence would assist the employer’s counsel in the presentation of its case. The Board cited the Evidence Rule 615 commentary and granted the employee’s request.
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