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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBRA K. TATE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

KEY BANK NATIONAL ASSOCIATION,

                                                  Employer,

                                                   and 

FEDERAL INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case No.  200010732
        AWCB Decision No.  03 - 0200  

         Filed with AWCB Fairbanks, Alaska

         on August 22, 2003


We heard the employee’s petition to strike an employer’s medical examination (“EME”) report, to compel discovery, and to deny a second independent medical evaluation (“SIME”) in Fairbanks, Alaska  on July 31, 2003.  Peter Stepovich, paralegal assistant to attorney Michael Stepovich, represented the employee.  Attorney Robert Griffin represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.

ISSUES

1.
Did Board Designee abuse her discretion in denying a protective order, which would shield from release the employee’s medical, psychological, and employment record?

2.
Should we strike from the record an EME report dated February 20, 2003 by Donald Peterson, M.D.?

3.
Should we order an SIME under AS 23.30.095(k)?

4.
Should we award the employee paralegal assistant costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

The employee injured her right wrist lifting a bag of quarters while working as a bank teller for the employer in North Pole, Alaska, on May 17, 2000.  The employee developed wrist pains, but continued to work for several days.  On May 22, 2000, she called her supervisor to report she was unable to work, and was arranging an appointment with a physician.  On May 25, 2000, William Wennen, M.D., noted pain in the right hand, wrist, and forearm, and diagnosed carpal tunnel syndrome (“CTS”).
  The employee was referred to orthopedist James Tamai, M.D., who diagnosed ligament damage on July 5, 2000.
  Dr. Tamai referred the employee to hand specialist Thomas Trumble, M.D., at the University of Washington Medical Center.  Dr. Trumble surgically repaired a triangular fibrocartilage complex tear (“TFCC”) in her wrist on September 28, 2000.
  The employee’s symptoms persisted, and Dr. Trumble performed follow-up surgeries on May 17, 2001 and August 3, 2001.

The employee’s pains continued and spread up her arm, across her shoulders, down her back, and bilaterally into her legs.  On March 22, 2002 Lawrence Stinson, M.D., of the Advanced Pain Centers of Alaska diagnosed right wrist and instability and right upper extremity complex region pain syndrome (“CRPS”).
  Dr. Stinson recommended stellate ganglion injection, physical therapy, and cognitive behavior therapy.
  The employee underwent the injections on March 23, 2002, March 28, 2002, and April 27, 2002.  Dr. Stinson performed radiofrequency rhizotomy of the employee's right stellate ganglion on May 4, 2002.
  Clinical psychologist Kenneth Jones, Ph.D., evaluated the employee on March 28, 2002.  Dr. Jones diagnosed a pain disorder associated with her medical condition, depressed mood, and anxiety.
  He recommended a spinal cord stimulator.

Neurologist John Godersky, M.D., evaluated the employee on August 28, 2002.  He diagnosed a complex original pain syndrome involving the right upper extremity, and to a lesser degree in the left upper extremity, secondary to her wrist injury.
  He also diagnosed spondylosis at C6-7, which he felt caused the employee’s intrascapular pain, but no radicular symptoms.
  He found no evidence of myelopathy.
  On October 14, 2002, Dr. Godersky implanted a temporary, trial spinal cord stimulator.
  On November 25, 2002, Dr. Godersky permanently implanted a paddle spinal cord stimulator.
  

On January 17, 2001, Dr. Trumble’s associate, Duc Vo, M.D. approved the employee’s physical capacity to work job descriptions for Teller, Flagger, Escort Vehicle Driver, and Baker Helper.  He disapproved job descriptions for Vault Teller and Street Cleaner.
  The employee was found eligible for reemployment benefits, selected Thomas Clark as a rehabilitation specialist, and signed a reemployment benefit plan to train her as an Apartment House Manager in January 2002.  Although the employee’s symptoms improved following the implantation of the spinal cord stimulator, Dr. Stinson recommend against the employee undergoing vocational rehabilitation for an indeterminate period in his report on February 14, 2003.
  He felt she needed long-term therapy to stabilize her condition.
  

At the request of the employer, Dr. Peterson performed an examination of the employee on January 25, 2003.  In his February 20, 2003 EME report, Dr. Peterson noted to the employee had a long history of right wrist pain dating back to any wrist fracture in 1983.  He felt the medical history of the employee’s wrist problems was not consistent with a traumatic cause in May 2000.  He found that picking up a 25 pound bag of quarters was an improbable mechanism of injury.  He found the employee medically stable as of January 8, 2003.  Dr. Peterson recommended to no further invasive medical procedures.  He recommended no treatment other than a program of home exercises.  Dr. Peterson approved job descriptions for the employee's return to work as: Escort Vehicle Driver, Flagger, Teller and Vault Teller, and Manager of an Apartment House.

The employer initially accepted the compensability of the employee's injury, providing temporary total disability (“TTD”) benefits and medical benefits for an extended period.  Based on Dr. Peterson's examination, the employer served a Controversion Notice on March 31, 2003, denying additional TTD benefits (and certain back TTD benefits), invasive medical treatment, and additional physical therapy or occupational therapy.

On February 26, 2003, the employee served a production request, directed to the employer, requesting the employer’s files concerning the employee from July 25, 2002, including any reports of its medical manager, Rehabilitation Nurse Tracy Davis (nee Conrad).  The employer served a response in a letter dated April 3, 2003 objecting that those records are not relevant to any issue or benefits in dispute, and declining to release them.

In a prehearing conference on May 28, 2003 the Board Designee set a hearing for July 31, 2003.  The hearing was to consider a petition by the employee to strike the report of Dr. Peterson, a petition by the employee to compel the employer to release the records of its medical manager, and a petition by the employer for an SIME.

At the hearing on July 31, 2003, the employee testified Dr. Peterson saw her for about one hour, then examined her X-rays.  She testified the history he recited in his medical report does not line up with the medical record.  She testified concerning points in Dr. Peterson’s report that she identified as factual errors.  She felt he failed to recognize her reflex sympathetic dystrophy syndrome and mirror symptoms, or her compromised immune system.  On cross-examination the employee denied that she made any mistakes in her responses to the physician’s questions.  She testified she believed Dr. Peterson’s mistakes in the report were calculated errors.

At the hearing, and in her brief, the employee argued Dr. Peterson’s report was rife with factual errors, and the report is not credible.  She argued he is biased, asserting he gave opinions in the employer’s favor in 30 out of the 33 cases she could identify in our records.  She argued the report should be excluded from the record as unreliable hearsay to prevent the dissemination of misinformation, especially to prevent the dissemination of misinformation to an SIME physician.  She argued Alaska Evidence Rule 803 authorizes us to exclude such unreliable evidence from the record.  

The employee asserted the employer retained a medical manager for her case from November 6, 2000 through October 24, 2002.  The employer released the medical manager’s records until July 25, 2002.  The employee argued the medical management records from July 25, 2002 through October 24, 2002 are germane and relevant to her claimed benefits. 

The employee also argued an SIME is unnecessary.  She asserted she has seen numerous physicians on referral, and a very full medical record has been developed.  Citing our rationale in Pettingill v. Moose Lodge #1266, AWCB Decision No. 00-0100 (June 2, 2000), she argued we should deny the employer’s SIME request as unnecessary.   

The employee filed an itemization of paralegal assistant costs on July 25, 2003, totaling $3,654.67.  The itemization listed the paralegal costs at $100.00 per hour.  She argued these costs should be awarded under AS 23.30.145(b).

At the hearing, and in its brief, the employer asserted it flatly disagreed with the employee’s criticisms of Dr. Peterson’s report.  Nevertheless, it argued those criticisms of the report (and Dr. Peterson) should be presented in a hearing in an attack on the credibility of the report, and in addressing what weight the report is given.  It asserted Dr. Peterson gives opinions that work to the advantage of employees as well as employers, and offered redacted information from 15 cases by way of illustration.  It argued there is no legal basis for excluding medical reports from being considered by the Board.

The employer also argued the reports of the medical manager between July 25, 2002 and October 14, 2002 would not be reasonably calculated to bear on any issue in dispute.  It asserted that all benefits for that period have been paid, and there is no actual dispute.  It asserted the employee has filed a complaint with the Alaska Division of Insurance, and is attempting to use discovery in this workers’ compensation proceeding to use in the other proceeding.  It argued we should deny the discovery request. 

The employer attached an SIME request form to its brief, identifying disputes between Dr. Peterson and Drs. Tamai, Stinson, Godersky, Vo, and Trumble over causation of the employee’s condition, treatment, functional capacity, and her ability to participate in a reemployment plan.  The employer argued these disputes are significant, and an SIME would assist the Board in resolving this claim.  In the SIME request form, the employer suggested a specialist in physical medicine would be appropriate to conduct the examination.  It argued we should exercise our discretion to order the examination under AS 23.30.095(k).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
WHETHER TO STRIKE THE REPORT OF DR. PETERSON

AS 23.30.095(e) provides, in part, that: "An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed reasonable . . . ."  Under AS 23.30.107(a), the employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing medical evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims or petitions if a party willfully obstructs discovery.

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

Considering the statutory provisions and case law discussed above, we conclude that our record should be open to all evidence “relative” to a claim.
  That is, all evidence relevant and necessary to the resolution of the claim.  This evidence is to be winnowed in the adversarial process of cross-examination and weighing in a hearing before the Board.
  

We have examined the report of Dr. Peterson, considered the employee’s criticisms of that physician and his report.  We find his report is clearly evidence “relative” to the employee’s claim.
  We cannot find Dr. Peterson’s report is cumulative, repetitious, irrelevant, or non-material.  We find it is the sort of evidence we must weigh and consider in resolving the disputes and ascertaining the rights of the parties.
  Accordingly, we must deny the employee’s petition to strike the report.   

II.
WHETHER TO COMPEL RELEASE OF MEDICAL MANAGER RECORDS

The fundamental evidentiary burden for the parties is to produce affirmative evidence showing the employee’s work injury was, or was not, a substantial factor in causing the employee’s present symptoms, causing her disability, and necessitating her treatment.
  We take administrative notice that discovery of all types of medical evidence from two years before a work injury, and continuing, are readily granted by us, with a showing of a low threshold of relevance.
  

Concerning the procedure for discovery disputes, AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee. 
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,"  the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties.
 

Considering the statutory provisions and case law discussed above, we conclude that a Board Designee deciding a discovery dispute under AS 23.30.108(c) should require the release of all evidence “relative” to a claim.
  That is, all evidence relevant and necessary to the resolution of the claim.  On appeal, we review the record to determine whether the Board Designee had substantial evidence to support his or her decision.  AS 23.30.108 was enacted by the legislature in 2000.  There is only limited legislative history concerning this subsection.  However, in Hearings on H.B. 419 Before the House Labor and Commerce Committee, 21st Legis. (2000),
 in response to Vice Chairman Andrew Halcro’s request, the Workers' Compensation Division Director explained the bill would “… establish a simple summary process for employees [sic] to obtain medical releases.”
  Based on this limited history, we find the legislature intended precisely what the plain wording of the statute requires us to do: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the board, in light of the evidence available during the prehearing.

Based on our review of the record, it appears the parties have brought this discovery dispute concerning the medical manger’s records directly to us, rather than seeking a discovery determination by the Board Designee in a prehearing conference, in accord with AS 23.30.108(c).  In keeping with the language of AS 23.30.108(c) and the legislative history cited above, we refer this dispute to Board Designee, Workers' Compensation Officer Sandra Stuller for decision in a prehearing conference, in accord with AS 23.30.108(c).  We retain appellate jurisdiction over any dispute concerning the discovery of these records, pursuant to AS 23.30.108(c) and AS 23.30.130.

III.
SIME
AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsections 095(k) and 110(g) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.

We find the issues in this case are medically complex.  We find the treating physicians and the EME physician, Dr. Peterson, differ in their opinions concerning the causation and work-relatedness of the employee’s condition, treatment, functional capacity, and her ability to participate in a reemployment plan.  We find that the conflicting opinions are significant.  We find that determining the work-relatedness of the employee's condition, the appropriate treatment, her functional capacity, and her ability to participate in a reemployment plan are necessary to determining the rights of the parties.
  Consequently, we will exercise our discretion under AS 23.30.095(k) and AS 23.30.110(g) to order an examination concerning these issues.  

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained and specialized in physical medicine would be suited to perform this examination of the employee and the evaluation of the medical records.  We find our SIME physician list contains a physician specializing in this field: physical medicine and rehabilitation specialist Neil Pitzer, M.D.  We will order our Board Designee Sandra Stuller, to schedule an SIME with Dr. Pitzer, pending that physician’s acceptance of the referral.  We direct Ms. Stuller to arrange the SIME with the parties in accord with 8 AAC 45.092(h).  We will retain jurisdiction over the employee's claims pending receipt of the SIME report. 

II.
PARALEGAL ASSISTANT COSTS UNDER AS 23.30.145(b).

AS 23.30.145 and 8 AAC 45.180(f)(14) provide legal costs, including paralegal assistant costs for successfully defending an employee’s claim.  Because the employee has prevailed on none of the issues in the hearing on July 31, 2003, no costs can be awarded at this time.  

Nevertheless, we have remanded to the Board Designee the employee’s petition for discovery of the records of  the employer’s medical manager.  We retain jurisdiction over the employee’s claims for attorney fees or legal costs concerning that petition, in accord with AS 23.30.108(c) and AS 23.30.130. 
ORDER
1. The employee’s petition to strike Dr. Peterson’s February 20, 2003 report from the record is denied and dismissed.

2.  
Under AS 23.30.107 and AS 23.30.108, we remand to Board Designee Sandra Stuller the employee’s petition for the release of the medical management records of Rehabilitation Nurse Tracy Davis (nee Conrad) from July 25, 2002 through October 14, 2002.  Designee Stuller shall decide this discovery dispute in a prehearing conference in accord with AS 23.30.108(c).

3.
Workers' Compensation Officer Sandra Stuller shall schedule an SIME with Dr. Pitzer, pending his acceptance, in accord with the procedure in 8 AAC 45.092(h). 

4.
An SIME shall be conducted by Dr. Pitzer regarding the work-relatedness of the employee's condition, the appropriate treatment, her functional capacity, and her ability to participate in a reemployment plan, and any other dispute determined by Workers' Compensation Officer Stuller to be necessary or appropriate to resolve the disputed issues of this claim.   

5.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

6.
The employee’s claim for paralegal assistant costs under AS 23.30.145(b), is denied at this time.  We retain jurisdiction over the employee’s claim for paralegal assistant costs related to the petition to compel discovery of the employer’s medical manager records, pending the resolution of that dispute under AS 23.30.108(c).


Dated at Fairbanks, Alaska this 22nd day of August, 2003.


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters, Designated Chairman



___________________________________



Dorothy Bradshaw, Member



___________________________________



John Giuchici, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DEBRA K. TATE employee / applicant; v. KEY BANK NATIONAL ASSOCIATION, employer; FEDERAL INSURANCE COMPANY, insurer / defendants; Case No. 200010732; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 22nd day of August, 2003.

                             

   _________________________________

      




                       Victoria J. Zalewski, Admin. Clerk II
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