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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JANET F. TAYLOR, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

ANCHORAGE DAILY NEWS,

         (Self-Insured)                    Employer,

                                                             Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200101114
        AWCB Decision No. 03-0216 

         Filed with AWCB Anchorage, Alaska

         September  5 ,  2003



On August 6, 2003, in Anchorage, Alaska, the Alaska Workers' Compensation Board heard the employer's appeal of the Reemployment Benefits Administrator ("RBA") Designee’s determination that found the employee eligible for reemployment benefits.  Attorney Patricia Zobel represented the employer.  Attorney Steven M. Sims represented the employee.  The record closed at the conclusion of the hearing.

ISSUE


Did the RBA Designee abuse her discretion under AS 23.30.041 by finding the employee eligible for reemployment benefits?

SUMMARY OF THE EVIDENCE


On January 22, 2001, the employee allegedly injured her neck, back and left side in the course and scope of her employment.  She was waiting in her car to turn left on Sand Lake Road when her car was rear-ended by another driver going approximately 30 to 35 miles per hour.  She had immediate pain in her neck and right arm radiating down to the level of her elbow.  She received treatment at Providence Alaska Medical Center immediately after the accident.  


The employee treated with Robert Martin, M.D.  On February 2, 2001, the employee underwent magnetic resonance imaging ("MRI") of her lumbar spine due to persistent lumbar pain.  The impression of the reviewing physician was small upper lumbar disc protrusions centrally at L1-2 and L2-3, and toward the left side at T12-L1.  The employee was also diagnosed with degenerative disc disease at L5-S1.  A MRI of the employee’s cervical spine on February 7, 2001 indicated a right-sided osteophyte at C5-6 and some neural impingement. 


After the accident, the employee noted a lot of blood in her urine, for which she saw a local urologist.  She also developed rectocele problems and carpal tunnel syndrome complaints.  On February 26, 2001, the employee saw Major Timothy J. Kosmatka, M.D., United States Air Force, a family practitioner on Elmendorf Air Force base for ongoing abdominal pain.  


At the request of the employer, on August 10, 2001, the employee was seen by Edward Grossenbacher, M.D.  Dr. Grossenbacher diagnosed the employee with a cervical strain, resolved, secondary to her work accident; pre-existing degenerative changes of the cervical spine; a right shoulder sprain, resolved; and epicondylitis of the elbow, resolved.  Dr. Grossenbacher felt the shoulder and elbow conditions were related to her work history of October 1, 2000, and the cervical strain was related to the car accident of January 25, 2001.  He stated no further treatment was necessary, the employee was medically stable and did not have any permanent impairment.  He also stated these injuries did not prohibit her from returning to gainful employment or her job at the time of injuries.  He did not examine the employee in regard to her low back pain and offered no comments relative to those complaints. 


The employee also treated with Shawn P. Johnston, M.D.  On August 31, 2001, Dr. Johnston wrote that there was nothing further that could be done for the employee, and indicated the employee would not have any permanent partial impairment.  


On August 29, 2002, Dr. Kosmatka stated the employee was medically stable and predicted she would suffer a ratable impairment under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  However, Dr. Kosmatka has never issued a permanent partial impairment ("PPI") rating for the employee.  



The employee underwent a rectocele repair, but on November 4, 2002, Dr. Kosmatka stated the employee's rectocele repair had failed, and she needed a repeat procedure, for which he would be out of work for several months after the surgery.  On October 7, 2002, Dr. Kosmatka reviewed the employee's job description of the time of injury.  He wrote that modification would have to be made to the job, and therefore he disapproved it as written.  He also reviewed the employee's job descriptions for jobs held in the ten years prior to her work injury.  He wrote that modifications would have to be made to these jobs, and therefore the job descriptions were disapproved as written.  His military duties have rendered him unavailable for testimony or further evaluation of the employee.


The employee requested reemployment benefits and was referred to Betty A. Cross, CRC, CDMS, on August 15, 2002.  Ms. Cross evaluated the employee and, on May 30, 2003, recommended that she be found eligible for reemployment benefits.  On June 16, 2003, the RBA Designee found the employee eligible for reemployment benefits, relying on Dr. Kosmatka's predictions that the employee would suffer a permanent impairment that prohibited her from returning to her job at the time of injury or to any job within ten years prior to her injury.  The employer appealed that decision, claiming that although Dr. Kosmatka predicted the employee would suffer a permanent impairment, subsequent evaluations determined the employee did not have a permanent impairment.


Several witnesses testified on behalf of the employee.  Irene M. Hanni testified she has known the employee for eight years.  She testified the employee cannot do much work around her house and has difficulty getting up and down.  She testified the employee's condition waxes and wanes.  Jerry Taylor, the employee's husband, testified that before the employee's work accident she was very active.  He testified the employee has pain in her back, neck, shoulder and kidney, as well as concentration problems.  He testified the employee cannot work an eight-hour day.


At the hearing, both parties agreed the employee should have a second independent medical evaluation (“SIME”), to determine whether she suffers a permanent impairment from her work injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


At the hearing, both parties agreed that a dispute exists regarding whether the employee suffered a permanent partial impairment.  The legislature has granted the Board the authority to order a SIME to assist us in our decision-making process.  AS 23.30.095(k) provides, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

There are three criteria under which the Board reviews requests for a SIME:

1. Is there a medical dispute between the employee’s attending 

physician and the [employer’s] physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?  

The Board also has the authority to order examinations under AS 23.30.110(g).

The Board finds a significant medical dispute exists between the physicians in this case on the issue of the employee’s PPI.  Dr. Kosmatka predicted the employee would suffer a permanent impairment.  Drs. Laycoe, Grossenbacher and Johnston predicted the employee did not suffer any permanent impairment.  This dispute is significant and goes to the heart of the employee’s claim.  The Board finds that a SIME physician’s opinion would assist in resolving this dispute.  Under both AS 23.30.095 and AS 23.30.110(g), the Board concludes a SIME should be conducted to determine whether the employee suffers a PPI as a result of her work accident.


A SIME must be performed by a physician on our list, unless we determine that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications and experience to examine the employee.  The Board concludes that an orthopedic physician would be appropriate to evaluate the employee’s PPI.  Douglas G. Smith, M.D., is an orthopedic surgeon on our SIME list who has not evaluated the employee.  Pending Dr. Smith's acceptance of this case, the Board requests that he performed a SIME in this matter.

ORDER

1. The employee shall be seen by Dr. Smith for a second independent medical evaluation on the issue of permanent partial impairment.  
2. The parties shall contact Workers' Compensation Officer Cathy Gaal to arrange for this SIME.
Dated at Anchorage, Alaska this 5th  day of September  2003.
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Royce Rock, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JANET F. TAYLOR employee / respondent; v. ANCHORAGE DAILY NEWS, (self-insured) employer / petitioner; Case No. 200101114; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th  day of September  2003.

                             

   _________________________________

      






Robin Burns, Clerk
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� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).
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