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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DARLA K HICKMAN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

KAINER ELECTRICAL,

                                                  Employer,

                                                   and 

ALASKA INDUSTRIAL GUARANTEE

ASSOCIATION, successor to 

CAMBRIDGE INTEGRATED SERVICES 

GROUP, INC.,

                                                  Insurer,

                                                            Defendants.
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	          INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200028716
        AWCB Decision No.  03- 0218 

         Filed with AWCB Anchorage, Alaska

         on  September 9, 2003.


          On July 10, 2003, we heard the employee's claim for medical expenses, transportation expenses, Temporary Total Disability (TTD), Permanent Partial Impairment (PPI), interest, and attorney's fees and costs.   The employee appeared in person and was represented by Robert Rehbock, attorney at law.    The employer was represented by Rebecca Hiatt, attorney at law.  The record was held open for receipt of additional testimony from several doctors, which was received in the form of depositions on August 13, 2003.


ISSUES

            1.  Did the employee's injuries occur within the course and scope of her employment?


2.  Is the employee entitled to compensation for medical expenses?

3.  Is the employee entitled to TTD? 


4.    Does the employee have a PPI?

5.  Is the employee entitled to transportation costs?

6.  Is the employee entitled to interest on benefits due and not timely paid?

            7.     Is the employee entitled to attorney's fees and costs?


SUMMARY OF THE EVIDENCE

The employee worked as an apprentice electrician for the employer.  On October 31, 2000, she fell while at work and injured her knees and left ankle.  She fell in such a way that she fell with flexed knees against a concrete floor.
   At the time of the injury, the employee said she felt able to and she did continue to work.  Her job included climbing ladders and drilling holes in walls.  She continued to perform this work, including heavy work, after the injury.  Testimony from her husband, Victor Hickman, who lived with the employee at the time of the injury, indicated that the physical demands of the job before and after the injury were "hard on her."  Several days after the injury, the employee left work for reasons unrelated to the injury.   Her knees continued to hurt. 


The employee did not seek medical care immediately after the injury.  At the hearing, she explained that "…she thought her knees would get better."
  The delay in seeking medical care did not occur as a result of any change in her condition.
  She waited until she had medical coverage in the summer of 2002 before seeing Duane Odland, D.O.
  He checked her knees and referred her to Dr. McGuire, an orthopedic physician specializing in knee conditions, who first saw her on August 26, 2002.  The employee complained of pain and giving away in both knees.  She also complained to him about her ankle.
  Dr. McGuire recommended that she refrain from certain physical activities and undertake a home exercise program.  He noted that the x-rays showed a slight lateral tilt of patella.
  His impression was "mild subluxation of patella with traumatic chondromalacia."  He recommended conservative treatment with the possibility of arthroscopy for diagnostic and therapeutic purposes with lateral release as needed.
  He saw her again on October 3, 2002.  She complained that she could not do the prescribed exercises due to pain, particularly in her right knee.    Dr. McGuire again recommended that she consider "…arthroscopy for diagnostic and therapeutic purposes with bilateral lateral releases…" 
 On this same date, Dr. McGuire gave her medical clearance for arthroscopic knee surgery under a general anesthesia.
  Dr. McGuire provided testimony through a deposition taken July 17, 2003.  He testified that "…the medial facet of the patella was slightly vertical and that she had mild pain and apprehension with valgus stress which is a way of saying pushing the knee cap to the lateral side of the knee."
  His chart notes indicated that her knee symptoms included bilateral locking, giving away, catching, night pain, morning stiffness, clicking, popping, grinding, swelling of the left…difficulty with stairs, hills, uneven terrain, cutting and kneeling.
  He notes that her X-rays showed a slight tilt of the patella.  His impression was that of "…mild subluxing patella with traumatic chondromalacia…"
  By "traumatic" he indicated "…it was caused by an injury, by a blow, by a trauma."
  He stated that to a reasonable degree of medical certainty, the employee was suffering from traumatic chondromalacia.
 This conclusion was based on her history and his examination.  At the deposition, he reiterated his recommendation regarding her need for arthroscopy and possible bilateral lateral release.
  Dr. McGuire also addressed the role of possible hereditary factors associated with a tipped or asymmetic patella. He stated:

She describes an injury in which she fell with flexed knees and struck both of her knees against a concrete floor. That's the typical history in which a previously asymptomatic knee becomes symptomatic because of the injury. And it may be argued that she had some inherent susceptibility to injury, but the fact of the matter is assuming that she was asymptomatic prior to the injury the injury logically is the proximate cause of the problem and, therefore, traumatic as opposed to chronic…

It's a relatively common occurrence that patients sustain blunt trauma to the knee cap, to the patella, and that as a result of that have persistent symptoms which many times are unrelieved with anything except surgery.  The difficulty that we always have is in trying to separate out those cases which occurred because mother nature was unkind and they were going to have trouble anyway from those which occurred as a direct result of an injury.  It's not possible to do that on the basis of the x-ray nor of the physical exam nor of the arthroscopic exam. However the development of the condition occurred it looks the same once the condition has occurred.  And so we're heavily dependent upon the history.  Other situations in which this occurs, car accidents in which knees strike dashboards, any kind of an injury in which the knee is bent at 90 degrees and has a blunt trauma to the anterior aspect of the knee can produce this condition.  And so again, we're heavily dependent upon the history.

When asked about delay in seeking treatment, Dr. McGuire stated:


Usually with knee problems there's a word called a trick knee.  And the reason that comes about are for several, but one of which is that knee problems tend to be intermittently symptomatic.  They tend to get better and worse.  They can over time become gradually, gradually worse.  And it's very difficult to see patients sometimes who've had problems for 10 years and they finally get to the level that they say well, I just finally decided I ought to check on it.  Well, they've had the same problem all along and maybe it's gotten gradually worse, but it was the same problem never mind the chronicity.


The employee also sought treatment from Mark Clyde, M.D., an orthopedic physician.  She was referred to him by Dr. Odland.
  She saw Dr. Clyde on November 18, 2002 for a sharp pain in her left ankle which she attributed to the October 31, 2000 work injury.  She told Dr. Clyde about the October 31, 2000 fall at work  which injured her left ankle.  She also reported that since that time, she had a "popping sensation" in her left ankle.
 His examination was negative except for clicking he identified with her ankle.  The X-rays and magnetic resonance imaging ("MRIs") were also negative.
  He reported that "her ankle was not the limiting factor" and "it is her knees that limit her amount of ambulation."
  Dr. Clyde recommended injection with a local anesthetic to address her pain and if this relieved her pain, "…ankle arthroscopy with debridement of the scar tissue of the anterolateral corner consistent with an anterior corner impingement."
  On January 30, 2003, Dr. Clyde noted in his preliminary report: "No loose bodies, articular surfaces are normal, however I perceive brevis tendon is mildly subluxated at lateral malleolus and has some degeneration-may cause "snap" with motion with subluxation."
  The employee again saw Dr. Clyde on February 3, 2003 for her ankle condition.  He noted "she continues to have some tenderness around the distal fibula, anterolateral corner of the ankle."  He observed that the:


MRI reveals that the normal alignment of the peroneus longus and brevis tendons is slightly askew.  The peroneus brevis tendon appears to have some slightly altered signal within the tendon with some fluid collection within the tendon sheath area.  No loose bodies are seen.  No articular damage is seen on the tibial plafond or the talar dome.

His assessment was "possible peroneal tendinitis or partial tear of the peroneal tendon with very minor subluxation."


The employee also saw Matt Heilala, M.D., a podiatrist, in March, 2003.
  He prescribed a walking cast for her left ankle.  The employee felt this treatment improved her ankle condition.



The employee suffers from a variety of medical problems including neck, back and right shoulder problems as well as thoracic myofascial pain complaints, paresthesias, balance deficits and right hip pain.
 It is not clear from the record which of these conditions, aside from her knee and ankle conditions, keep her from being able to work.  However, with respect to the conditions which are the subject of this hearing, her knees would keep her from working and her ankle would not.  This view is borne out by Dr. Clyde's comments in his November 18, 2002 report, i.e. the ankle is not a "limiting factor." Dr. Clyde also observes that she is on "no work" because of her shoulder and it will be the subject of surgery followed by her knees.  Dr. McGuire recommends "…arthroscopy  for diagnostic and therapeutic purposes with bilateral lateral releases, and/or as needed."
  Because of the focus on causation and need for further medical treatment, no prediction was made by either doctor with respect to time loss or the possibility of permanent impairment.


The employee saw Douglas Bald, M.D., an orthopedic surgeon, on March 29, 2003 at the employer's request.  He reviewed her medical records, but not X-rays or imaging studies, and performed a physical examination. His impressions included "contusion, both knees- by history- date of injury October 31, 2000" and "lateral ligament sprain, left ankle, with possible secondary peroneal tendonitis - by history- date of injury, October 31, 2000."
 He found that her bilateral knee and left ankle symptoms were "very minimal in nature".  He found that the work injury was not a substantial factor in the employee's knee or left ankle complaints or their alleged need for treatment.  He noted that upon examination, her knees and ankle appeared normal.  He disagreed with Dr. McGuire's steroid injection and knee surgery recommendation.  He did not consider her a candidate for surgery.  He recommended a home exercise program.  He did not find the employee's knee or ankle conditions disabling.  He indicated that she might have had a sprain of the left ankle following the work injury but this would have long ago resolved.  He found that her knee conditions were likely due to congenital patellofemoral tracking dysfunction, a common finding in female patients which is consistent with development of anterior knee pain, rather than residual damage from her October 31, 2000 injury.
 


The employee filed a Report of Occupational Injury or Illness on November 1, 2002.

The employee filed a claim February 11, 2003 seeking TTD from November 5, 2002 through medical stability, PPI, medical costs, incurred and continuing, transportation costs, penalty, interest and attorney's fees and costs.
  The employer filed its Answer to Employee's Worker's Compensation Claim on March 17, 2003.  It denies the employee's claims and asserts as affirmative defenses that the claim is barred under AS 23.30.100, the last injurious exposure rule may apply and the employee's condition may be the result of a superceding or intervening event.


The employer filed a controversion of benefits on March 14, 2003 asserting that the claim is barred under AS 23.30.100, the last injurious exposure rule may be applicable and the employee's present condition may be the result of a superceding or intervening event.


The employee filed an Affidavit of Readiness for Hearing on March 12, 2003.     The employer filed its opposition to the Affidavit of Readiness citing incomplete discovery and need for a medical evaluation of the employee.


On April 22, 2003, the employer filed an Amended Controversion Notice based on Dr. Bald's report.  Specifically, the employer claims that based on this report, the employee's injury is not a substantial factor in the employee's complaints, symptoms or need for treatment.  The employer also notes that the employee's knee condition is likely related to "some minor patellofemoral tracking dysfunction that has been present on a congenital basis and in fact is quite common in female patients."
  The employer also filed an Amended Answer to Employee's Worker's Compensation Claim denying the claims based on Dr. Bald's report.


At the hearing, the employee requested that the record be held open for receipt of depositions from physicians treating the employee, i.e. Dr. Odlund. and Dr. McGuire.  The employee made this request notwithstanding the fact that the employee had filed an Affidavit of Readiness for Hearing on March 12, 2003.  The employer objected to receipt of the depositions.  Counsel for the employee represented that he had not been able to secure complete responses to his May 9, 2003 request for information from the employer.    Counsel for the employee was told that responses would be forthcoming after July 2, 2003.  However, as late as July 7, 2003, the information was not available and this, in turn, delayed the employee's obtaining subpoenas of Drs. Odland and McGuire.  In view of the employee's inability to obtain these witnesses for hearing, the chair ruled that the record would be held open for receipt of the depositions.  After the hearing, on July 30, 2003, the employer reiterated its objection to keeping the record open by filing its "Employer's Opposition to Employee's Petition, Dated July 9, 2003."  In it, the employer asserts that the employee acted contrary to AS 23.30.110(c) which allows a party to set a claim for hearing by filing an affidavit of readiness for hearing affirming that they have "completed necessary discovery, obtained necessary evidence, and are prepared for the hearing."  In this case, the employee filed such an affidavit and the employer opposed it.  The matter was set for hearing and the employer prepared its case.  The employee asked at the hearing for additional time to submit after the hearing the testimony in deposition form from the employee's  treating physicians.  The chair granted the request.  In submitting written comments in its July 30, 2003 opposition to the employee's July 9, 2003 petition, the employer reiterated and preserved its arguments objecting to the employee's request to leave the record open for receipt of the physician depositions.
The employer also filed its "Employer's Limited Non-Opposition to Employee's Petition, Dated July 31, 2003" reiterating its objection to admission of the treating physicians' depositions.


Darla Hickman testified regarding her injury at the hearing.  She did not have a history of knee problems.
  She described the incident where she fell at work on October 31, 2000.  She went on working and did not seek medical care.  However, with the passage of time her knees continued to ache and she eventually sought medical care.  Her delay in seeking medical care was due to her belief that her knees would get better.  With respect to her ankle, she described that her ankle "pops" and that she has been told by Dr. Clyde that she has a bone spur and tendinitis.  She recalls that when she sprained her ankle on October 31, 2000, she had a bruise that ran across it.
 It does not keep her from working but her knee condition does keep her from working.   The employee suffers from other problematic physical conditions including but not limited to:  cervical pain, cervical degenerative disc disease, right shoulder pain, right rotator cuff partial tear, right shoulder tendinitis, bilateral thoracic outlet syndrome, myofascial pain complaints, thoracic; paresthesias, upper and lower extremities; balance deficits, visual changes, history of osteopenia,
 tobacco abuse, deconditioning and right hip pain.
  


The employee's husband, Victor Hickman, testified regarding his wife's physical problems.  He did not observe her having problems with her knees or left ankle prior to the October 31, 2000 fall.


Raylene Kainer, secretary and treasurer for the employer, testified at the hearing for the employer.  She testified regarding the employee's injury and confirmed the testimony of the employee who said she was "all right" and finished out the rest of the day at work.  The employee told the employer about the injury the day after it occurred and asserted that she did not need medical care.    She continued to work for the employer for several more weeks. 

I.  ATTORNEY'S FEES AND COSTS


The employee submitted affidavits showing attorney's fees and costs in connection with preparation of this case.  In his affidavit of July 8, 2003, the employee's counsel submitted $2,426.25 in attorney's fees and costs of $106.78.
  On July 14, 2003, the employee filed a Supplemental Attorney Fee Affidavit including the hearing costs for a total of $3,528.75 and costs of $107.98.
  On August 4, 2003, the employee's counsel submitted another Supplemental Attorney Fee Affidavit, including deposition costs, which totaled $7,349.39 and costs of $1,481.64, for a total of $7,349.39.
  He worked 26.35 hours at the rate of $250.00 per hour.  
II.  EMPLOYEE'S POSITION


The employee claims that even if she had preexisting congenital problems with her knees, the work injury aggravated her knee conditions.  The employee continued to have problems with her knees even though she delayed seeking medical care.  Delay in seeking medical care should not defeat the employee's entitlement to medical care as long as the employee obtains medical care when a reasonable person would do so.   
III.  EMPLOYER'S POSITION

             The employer contends that the employee did not suffer a latent injury. According to the employer, her almost two year delay in seeking medical care should preclude her recovery.             

              The employer also contends that Dr. Bald, the EME physician, opines that the employee's October 3, 2000 work injury is not a substantial factor in either the employee's claimed knee or ankle conditions.
  The employer asserts that Dr. Bald's report rebuts the presumption of compensability under AS 23.30.120.  The employer maintains that the employee has not refuted the opinion of Dr. Bald that her complaints were mild, not debilitating and did not require medical treatment.
  The employer claims that the employee has not produced medical evidence linking the employee's knee and ankle conditions to her work injury.    

             The employer also contends that the employee has not proven her claims by a preponderance of the evidence.  According to the employer, the only evidence which establishes that her knee and ankle conditions are related to the work injury is the employee's testimony. 
  The employer asserts that the employee has offered no medical evidence which suggests that there is a link between the work injury and the employee's ankle and knee conditions.
  The employer also maintains that the employee has not shown that she has not been able to work as a result of the knee and ankle conditions.
  Dr. Clyde has told her that she is not limited from returning to work as a result of her ankle complaints.
  She also has not received nor is she expected to have a permanent partial impairment rating associated with the knee or ankle conditions.
    


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  APPLICABLE LAWS

The insured worker is afforded a presumption that all benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer's evidence in isolation.


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
 "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
 The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.

II.  COURSE AND SCOPE

The Alaska Workers' Compensation Act defines "injury" and "arising out of and in the course of employment."  AS 23.30.395(17) provides, in part: "injury" means accidental injury…arising out of and in the course of employment…."


AS 23.30.395(2) provides:

Arising out of and in the course and scope of employment includes employer required or supplied travel to and from a remote job site; activities performed at the direction or under the supervision and control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer provided facilities.


Under the Act, "injury" includes aggravations or accelerations of pre-existing conditions.
  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."


Applying these provisions to the facts of the instant case, we find that the employee was acting within the course and scope of her employment when she fell on October 31, 2000, injuring her knees and left ankle.

III.  PRESUMPTION ANALYSIS

We find that the employee has raised the presumption of compensability.  The employee testified that when her knee conditions did not improve and when she acquired medical insurance, she went to see Dr. McGuire and complained about both her knee and ankle conditions.
  He treated her knees and she also saw Dr. Clyde for her left ankle.
It was only with the passage of time that she realized that she was still in pain due to her knee and ankle injuries.  Her visit to Dr. McGuire on August 26, 2002 coupled with her testimony is sufficient to raise the presumption of compensability regarding the knee claim under AS 23.30.120.  Her visit to Dr. Clyde for her left ankle on November 18, 2002 along with the reports of February 3 and 13, 2003 were sufficient to raise the presumption of compensability under AS 23.30.120 with respect to her ankle injury. She reported to him her October 31, 2000 fall at work and her injury at that time to her ankle.  She also reported that since that time, she had a "popping sensation" in her left ankle. The Board finds that the employee has met the standard articulated in the DeYonge
 case when she offers "some evidence" that the claim arose out of the worker's employment.

We find that her testimony about how the injuries occurred as well as her complaining to her treating physicians at the time she sought treatment are sufficient to establish a preliminary link between her job injury and her physical impairment.


Turning to the second stage of the presumption analysis, we examine Dr. Bald's  March 29, 2003 report.  We note that he believed her knees and ankle were normal and that she was not a candidate for surgery but rather should participate in a home exercise program.  He also ascribed her knee condition to "congenital patellofemoral tracking dysfunction", a congenital condition common in women, which is consistent with development of anterior knee pain. He believed her knee condition is caused by this congenital dysfunction rather than the October 31, 2000 injury.  He also believed that her ankle condition was a sprain which should have resolved long ago.  After evaluating his report, we conclude that the employer has rebutted the presumption of compensability through Dr. Bald's report.  In making this finding, we rely on his conclusion that her knee condition was caused by congenital patellofemoral tracking dysfunction.  With respect to her ankle condition, he finds that she suffered a minor ligament sprain that should have long ago resolved.
  


At the third stage of the presumption analysis, the employee must prove her claim by a preponderance of the evidence.
  The Board finds the employee has met her burden of proof.  We find that substantial evidence supports the employee's knee and ankle claims.  We find that the employee has established her knee claims by a preponderance of the evidence based again on Dr. McGuire's reports and his deposition as well as her own testimony. We note that Dr. McGuire was asked in his deposition about the relationship between any genetic, hereditary condition affecting the location of the patella.  In his answer, he emphasizes the importance of the patient's history.   The patient related a traumatic cause, i.e. the October 31, 2000 injury for her knee condition.  Dr. McGuire states:


She describes an injury in which she fell with flexed knees and struck both of her knees against a concrete floor.  That's the typical history in which a previously asymptomatic knee becomes symptomatic because of the injury.  And it may be argued that she had some inherent susceptibility to injury, but the fact of the matter is assuming that she was asymptomatic prior to the injury the injury logically is the proximate cause of the problem, and therefore, traumatic as opposed to chronic.

We adopt his analysis of the employee's knee condition as accurate and persuasive. 


We further find that Dr. Clyde's reports and the employee's testimony establish by a preponderance of the evidence that the employee suffered from a left ankle problem which was caused by the October 31, 2000 injury at work and which continued  until the time of her visits to him.   We find that the employee has produced  evidence linking her knee and ankle conditions to her work injury.


We find the employee's testimony to be credible.
  Delay in seeking medical care is reasonable where the employee believes there is no significant injury serious enough to warrant medical treatment.  In this case, it was only with the passage of time after the injury and continuing pain that the employee realized that she should see a doctor. The employee's delay in seeking medical care was excusable in this case as the employee did not fully realize the extent of her physical problems at the time of her fall on October 31, 2000.  This combined with the presence of medical coverage satisfactorily explains the employee's delay in this case.   The Board finds that she sought medical care when a reasonable person in her circumstances would do so.  We further find that if she sought medical care prior to obtaining medical insurance, she might have been required to pay for the medical expense out of her own pocket.  Under her particular circumstances, we find that it was reasonable and prudent for her to seek medical care when she had medical insurance coverage and when it became clear that her knee and ankle problems were not going to resolve on their own.   In reaching this conclusion, we are mindful of the Alaska Supreme Court's decision in Fox v. Alascom, Inc.
 to the effect that the limitation period begins to run with the employee's awareness of the injury.


At hearing, the employee asked that the record be held open to allow deposition testimony of the employee's treating physicians. After review of the hearing tape and the employee's counsel's representations regarding inability to secure the employee's witnesses in a timely fashion due to reliance to representations by the employer's counsel, the ruling remains unchanged. The employee was given an opportunity to submit its witness depositions for consideration as part of the record after the hearing.  Counsel for the employer indicated at the hearing that it did not desire to cross examine these witnesses.  However, the employer was offered by the chair at the hearing an opportunity to submit additional information or argument regarding the contents of the depositions.  The employer declined.  The ruling allowing the depositions to be included in the record after the hearing stands.

IV.  EMPLOYEE'S RIGHT TO MEDICAL CARE AND TRANSPORTATION COSTS

The employee seeks medical costs and related transportation expenses for her knee and ankle work-related injuries.  Since the Board has found that the employee's injuries are work related, the chiropractic, medical and transportation costs flowing from those work- related injuries are compensable.  The employee's right to medical benefits is governed by AS 23.30.095, which states, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee…It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured worker has the right to review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require…


Applying this provision to the instant case, the Board orders the employer to pay all medical and chiropractic costs and transportation costs associated with the employee's work-related injuries.

V. EMPLOYEE'S CLAIM FOR TTD BENEFITS


The employee also seeks TTD benefits. She complained that her knee problems kept her from working.   Her knees caused her legs to "go numb."  


AS 23.30.185 provides as follows:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


"Medical stability" is defined in AS 23.30.395(21) as follows:


(21) "medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


There is little in the way of coherent evidence regarding the employee's time loss or medical stability with respect to the knee and left ankle conditions. The main focus of the case was on course and scope. If the parties wish to address the effective dates of various categories of benefits, they may wish to use the Second Independent Medical Evaluation (SIME) process to address medical stability and impairment issues.   The parties also need to identify which periods of time the employee may be unable to work due to physical conditions or problems not related to her knees or left ankle.  In the meantime, the Board will encourage the parties to address the TTD issue as information about the employee's condition develops.  The Board will retain jurisdiction in the event the parties are unable to resolve the disputed outstanding costs or benefits.

VI.  EMPLOYEE'S CLAIM FOR PPI  BENEFITS


AS 23.30.190 addresses compensation for permanent partial impairment. Subsection (a) states, in part:  

In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person.


The employee seeks PPI benefits.  However, in view of the anticipated medical treatment and surgeries, we are not able to address the extent of any permanent impairment where the employee clearly has not reached medical stability regarding her knee and ankle conditions.  As addressing this issue would be premature, we direct the parties to consider this issue along with the TTD issue in light of the employee's condition once she has undergone the recommended treatment.  The Board well retain jurisdiction in the event the parties are unable to resolve disputed outstanding costs or benefits.

VII.   INTEREST


The employee has not presented a clear argument for claiming interest.  However, AS 23.30.155(b) governs the claim.  It states, in part:


The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

Subsection (p) of this section provides:


An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.  

Given the state of the record, we are unable to  determine the proper calculation of interest.  The parties are directed to address this issue.  We will retain jurisdiction over any disputes where the parties are not able to resolve the amounts in question

VIII.   ATTORNEY'S FEES AND COSTS


The Board finds the employee's attorney has successfully prosecuted the employee's claims.  The Board finds that the employer resisted and controverted the employee's claims.  AS 23.30.145 states, in part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.


(b)  If an employer fails to…pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the cost of proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee submitted affidavits detailing and explaining his fees.  His first Attorney Fee Affidavit, submitted July 8, 2003 shows attorney fees of $2,426.25 and costs of $106.78 for a total of $2,533.03.
  The next Supplemental Attorney Fee Affidavit was submitted July 14, 2003.  It shows attorneys fees of $3,528.75 and costs of $107.98 for a total of $3,636.73.
  The last Supplemental Attorney Fee Affidavit was submitted August 4, 2003.  It shows $5,867.75 claimed for attorney fees and costs of $1,481.64 for a total of $7,349.39.
 He billed attorney's fees at the rate of $250.00 per hour.  He worked 26.35 hours on this case.


The Board finds that the employee prevailed on the most substantial aspects of her claim.  Her counsel was instrumental in obtaining the benefits sought by the employee.  This matter was complex and hard fought by the employer.  Rebecca Hiatt, the employer's counsel, was a strong advocate for the employer and is an experienced attorney.  The employee's counsel, Robert Rehbock was a strong and effective advocate for his client.  His brief, argument and general presentation were of assistance to the Board.


The Board finds that the attorney's fees and costs claimed by the employee are reasonable.  As the employee has prevailed, the employer is responsible for the employee's reasonable attorney's fees and costs pursuant to AS 23.30.145.


ORDER

            1.   The employee's knee and ankle injuries occurred as a result of an injury sustained       

                  during the course of her employment.  The employee has established compensable knee and left ankle claims.


2. The employer shall pay the employee's medical and chiropractic expenses and related transportation expenses associated with the employee's work related knee and left ankle conditions.

3. The employee's claim for TTD is taken under advisement to be addressed by the parties upon receipt of further medical information regarding the dates of the employee's time loss and medical stability associated with the knee and ankle claims. 

4. The employee's claim for PPI is taken under advisement to be addressed by the parties upon receipt of further medical information regarding the employee's date of medical stability and possible impairment rating.

5. The employee's claim for interest is established pursuant to AS 23.30.155.  The

Board will retain jurisdiction in the event the parties are not able to resolve this issue.

            6.   The employee is entitled to attorney's fees and costs of $7,349.39 pursuant to AS 


      23.30.145.


Dated at Anchorage, Alaska this 9th day of September, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






Dale Walaszek, Member







____________________________                                  






Andrew Piekarski, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be 

brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

             I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DARLA K HICKMAN, employee/applicant v. KAINER ELECTRICAL, employer and ALASKA INDUSTRIAL GUARANTEE ASSOCIATION, insurer/defendants; Case No. 200028716; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of September, 2003.

                             

   _________________________________

                                 




Shirley DeBose, Clerk
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