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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DAYLE E. BECK, 

                                                   Employee, 

                                                            Claimant,

                                                    v. 

PHOENIX LOGGING COMPANY;

                                                   Employer,

                                                    and 

ALASKA TIMBER INSURANCE EXCHANGE,

                                                   Insurer,

                                                   v.

SELEY FAMILY PATNERSHIP,

                                                   Employer,

                                                   and
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	        FINAL DECISION AND ORDER

        AWCB Case Nos. 200214575M
                                       200222883

                                       200127707

                                       200128319

                                       199729856

        AWCB Decision No.  03- 0219

         Filed with AWCB Juneau, Alaska

         on September 10, 2003

	ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                  v.

BEN A. THOMAS INC.,

                                                  Employer,

                                                  and

ACE FIRE UNDERWRIITERS INSURANCE 

CO., EAGLE PACIFIC INSURANCE CO., 
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	BENCO INC.,

                                                   Employer,

                                                   and

UMIALIK INSURANCE CO.

                                                   Insurer,

                                                   Defendants
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)
	



We heard the employee's claim for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical benefits, medical transportation costs, rehabilitation benefits, penalties, interest, attorney fees and legal costs on August 12, 2003, in Juneau, Alaska.  Attorney Tim McMillan represented the employee.  Attorney Patricia Zobel represented employer Phoenix Logging Company and insurer Alaska Timber Insurance Exchange (“Phoenix”).  Attorney Robert McLaughlin represented employer Seley Family Partnership (“Seley”) and Browning Timber of Alaska (“Browning”) and their insurer Alaska National Insurance Company (“ANI”).  Attorney Phillip Eide represented employer Ben A. Thomas Inc. and insurer ACE Fire Underwriters Insurance Company (“Thomas/ACE”).  Attorney Elise Rose represented employer Ben A. Thomas Inc. and insurer Eagle Pacific Insurance Company (“Thomas/Eagle”).  Attorney Robert L. Griffin represented employer Benco Inc. and insurer Umialik Insurance Company (“Benco”).  Pursuant to a July 28, 2003 written stipulation of all parties we dismissed the claim against Benco at the beginning of the hearing.  We closed the record at the end of the August 12, 2003 hearing.


ISSUES

1.
Which employer is liable for benefits, if any, for the employee's various claims under the last injurious exposure rule?  


2.
Whether the employee’s claim is time barred under AS 23.30.100(a)?


3.
Which employer may be responsible under AS 23.30.155(d)?

SUMMARY OF THE EVIDENCE


The employee developed bilateral carpal tunnel syndrome in the course and scope of his employment.  The condition developed over a period of ten years during which he worked for several employers as a heavy equipment operator and truck driver in the logging industry.  (Employee’s May 21, 2003 dep. at 5-6.)   About ten years ago the employee started to experience pain and discomfort with his wrists.  During the past five years he began to associate the symptoms with his work.  The symptoms increased with work and decreased with inactivity.  (Employee’s May 21, 2003 dep. at 23.)   


The employee operated heavy equipment by manipulating joysticks.  He had to grip the joysticks with both hands.  He worked 8 to 13 hours a day.  The joysticks vibrated constantly.  He had to maintain a firm grip on the joysticks to accomplish his work.  With the exception of Seley, where he was a truck driver, his work was similar for all named employers.  (Employee’s May 21, 2003 dep. at 7 – 16.)


The following is a history of employers and their respective insurers since 1990:

Employer


Start

End

Days

Insurer

Phoenix Logging Company
8/1/02

8/19/02

18

ATIE

Seley Family Partnership
5/10/02

6/20/02

41

ANI

Browning Timber of Alaska
11/1/01

12/7/01

36

ANI

Ben A. Thomas, Inc

4/17/01

8/3/01

108

ACE

Ben A. Thomas, Inc

2/1/00

11/16/01
280

Fremont

Ben A. Thomas, Inc

1/20/00

2/1/00









9/15/99

12/14/99





4/17/99

8/14/99

222

Eagle

Benco, Inc.


1990

1998



Umialik

(August 12, 2003 Hearing exhibit #1.)


Employee testified that he experienced no problems from his employment with Benco.  (Employee’s May 21, 2003 dep. at 17.)  Employee first noticed his symptoms while working for Ben Thomas Inc.   (Employee’s May 21, 2003 dep. at 26-27.)  Sometime in July 2001, while performing “ground work” tearing down the logging camp, the employee became unable to “hang onto a hammer or anything”.  He notified his supervisor that he was having hand difficulties and was reassigned to equipment operation.  (Employee’s May 21, 2003 dep. at 69-71.)  After a period of time the employee’s hands returned to normal. 


The employee next worked for Browning for 36 days as an equipment operator.  During his time at Browning the employee experienced tingling, awakening at night, hands falling asleep, lose of sense of touch, dropping things, and weak or no grip.  However, his symptoms did not worsen during his employment with Browning.  (Employee’s May 21, 2003 dep. at 53.)  After a period of time the employee’s hands returned to normal.


He next worked for Seley for 41 days as a truck driver.  Although the employee continued to experience carpal tunnel syndrome symptoms, while working for Seley, the symptoms were not aggravated by his work as a truck driver and thus, he "didn't really have a problem with them." (Employee’s May 21, 2003 dep. at 54-55.)  


Most recently the employee was employed with Phoenix as a loader operator for 16 days, of which he worked 14 and a half days, between July 11, 2002 and July 29, 2002.    The employee was terminated as a result of a disagreement with his foreman and not because his hands were bothering him. (Employee’s May 21, 2003 dep. at 10.)  While employed with Phoenix the employee noticed his symptoms more because he was more active.  However the employee testified that no new symptoms developed while employed with Phoenix. (Employee’s May 21, 2003 dep. at 55.)  He testified that several months after leaving work with Phoenix, his hand condition felt better and went back to the level that he knew he had carpal tunnel but if he did nothing too active it would not flare up. (Employee’s May 21, 2003 dep. at 55-56.)


On August 20, 2002, the day after the employee left employment with Phoenix, the employee saw Bruce Schwartz, M.D. in Ketchikan.  Dr. Schwartz took his history, examined him, and ordered electro-diagnostic studies.  He concluded the employee suffered from bilateral carpal tunnel syndrome and recommended a carpal tunnel release to relieve the symptoms.  (Dr. Schwartz August 1, 2001 dep. at 10.)  He also took the employee off work.  (Employee’s May 21, 2003 dep. at 21.)


Doctor Schwartz believes the employee’s carpal tunnel syndrome to be work related.  He attributes the condition to the employee's work with Benco or Ben A. Thomas Inc.  


It is my opinion that Mr. Beck’s employment with Ben Thomas, Inc., and/or Benco, Inc., is a substantial (i.e., significant or important) factor in causing his bilateral carpal tunnel syndrome.


(Dr. Schwartz January 31, 2003 Physician’s Statement.)

He does not believe that the employee’s work with Browning, Sealy or Phoenix was responsible for the employee’s condition.


It is my opinion that it is not reasonable to assign causal responsibility for Mr. Beck's bilateral carpal tunnel syndrome to his periods of employment with Phoenix Logging, Seley Family Trust or Browning Timber of Alaska.  It is my belief that the length of employment with any of these three employers is insufficient to the warrant assigning causal responsibility to them.


(Dr. Schwartz January 31, 2003 Physician’s Statement.)

(See also Dr. Schwartz August 1, 2003 dep. at 9).


On August 21, 2002 the employee filed a Report of Occupational Injury Or Illness for “carpel tunnel” with “both hands” with the Board.  On November 4, 2002 the employee filed a workers’ compensation claim against Phoenix, for temporary total disability (“TTD”) benefits and medical costs, due to “denial of coverage by Alaska Timber Insurance Exchange” for “carpel tunnel”.  On December 20, 2002 the employee filed workers’ compensation claims against Benco, Browning, Seley, and an amended claim against Phoenix for TTD, medical costs, permanent partial impairment (“PPI”), reemployment benefits, transportation costs, interest, and attorney’s fees and costs.  On December 27, 2002 the employee filed similar workers’ compensation claims against Thomas/ACE and Thomas/Eagle.  All employers timely controverted the employee’s claims.


Phoenix controverted on the basis that the employee's treating physician stated that his employment with Phoenix did not contribute to his carpal tunnel syndrome. (Phoenix September 19, 2002 and January 15, 2003 Controversion Notices.)   Seley controverted on the basis that no medical documentation had been received linking carpal tunnel syndrome and time loss to the employee's time with Seley. (Seley January 13, 2003 Controversion Notice.)  Browning controverted on the basis that the employee's claim was barred under AS 23.30.100 and that there is no medical documentation linking employees condition to his employment with Browning. (Browning Novermber 27, 2002 Controversion Notice.)  Thomas/ACE controverted on the basis that the employee's claim was barred under AS 23.30.100, that the employee’s time with Ben A. Thomas was not a substantial factor in his claimed disability and need for medical treatment and that this case is governed by the last injurious exposure rule. (Thomas/ACE August 1, 2003 Controversion Notice.)   Thomas/Eagle controverted on the basis that the employee's claim was barred under AS 23.30.100, that the employee’s time with Ben A. Thomas was not a substantial factor in his claimed disability and need for medical treatment and that this case is governed by the last injurious exposure rule. (Thomas/Eagle January 9, 2003 and February 14, 2003  Controversion Notices.)  

 
February 3, 2003 the employee filed a petition to join all the employers in AWCB case number 200214575.  On February 12, 2003 the employee filed a petition requesting that the Board, pursuant to AS 23.30.155(d), order the most recent employer/insurer who is a party to this claim make payments during the pendency of the dispute in this case.  On May 21, 2003 all the claims were joined with AWCB 200214575M as the master claim.


On July 9, 2003 at the request of Ben A. Thomas Inc., John J. Lipon D.O., examined the employee.  Dr. Lipon agreed with Dr. Schwartz that the employee suffered from bilateral carpal tunnel symptoms and requires surgery.  He also agreed that the employee's condition is work related, but attributed responsibility to Phoenix.  


Based on the review of his work activities, but it is my opinion that the carpal tunnel syndrome was an accumulation of his work duties over a number of years, but aggravated by his work at Phoenix.  This accelerated his symptoms and decision to seek medical treatment, and that is why he went to Dr. Swartz. 


(Concentra Medical Examinations July 9, 2003 Independent Medical Examination “IME” report.)  


A Prehearing Conference Summary for a conference on May 21, 2003 identified the employee’s claims against employers as claims for TTD benefits from August 19, 2002 and continuing, PPI benefits, medical benefits and transportation, reemployment benefits, AS 23.30.155(d) payments, attorney fees, and legal costs.  These claims were set for a hearing on August 12, 2003.  On July 28, 2003 a “Stipulation to Dismiss Benco, Inc. and Umialik Insurance”, signed by all parties, was filed with the Board.


In his brief and at the hearing, the employee argued that one of the named employers is responsible for the employee’s condition, the employee’s claim is not time-barred, and the Board should determine which employer is responsible under AS 23.30.155(d).


In its brief and at the hearing, Phoenix argued that the employee’s claim against Phoenix should be dismissed because the employee’s 14 and a half day employment with Phoenix was not a substantial factor in bringing about his carpal tunnel syndrome, that Dr. Lipon’s opinion that the employee’s work with Phoenix was a substantial factor was based on a misstatement of fact (that it was the work at Phoenix that prompted the employee to seek medical treatment), and that the employee developed no new medical symptoms from working with Phoenix. 


In its brief and at the hearing, Seley argued that the employee’s claim against Seley should be dismissed because the employee failed to give proper notice under AS 23.30.100. It argued the employee’s testimony is that his employment as a truck driver with Seley did not contribute in any way to his carpal tunnel condition and that neither Dr. Schwartz nor Dr. Lipon attributes the employee’s work at Seley with his carpal tunnel syndrome.  Under AS 23.30.155(d) Seley requested reimbursement for its attorney’s fees and costs in defending this claim.


In its brief and at the hearing, Browning argued that the employee’s claim against Browning should be dismissed because the employee failed to give proper notice under AS 23.30.100.  It argued the employee’s testimony is that his employment with Browning has no real effect on his bilateral carpal tunnel syndrome condition (employee’s May 21, 2003 deposition at 53), neither Dr. Schwartz nor Dr. Lipon identified the employee’s work at Browning as a substantial factor in bringing about his carpal tunnel syndrome and that Dr. Schwartz testified that he did not believe the employee’s work at Browning substantially aggravated his bilateral hand condition (Dr. Schwartz’s August 1, 2003 dep. at 22-23).  It argued that under AS 23.30.155(d) Browning is entitled to be reimbursed for its attorney’s fees and costs in defending this claim.


In its brief and at the hearing, Thomas/ACE argued that the employee’s claim against Thomas/ACE should be dismissed because the employee failed to give proper notice under AS 23.30.100.  It also argued that the employee’s condition was worsened by his work with Phoenix and that under the last injurious exposure rule Thomas/ACE should not be responsible, that Dr. Schwartz does not understand the concept of the last injurious exposure rule as applied in the workers’ compensation context, that Dr. Schwartz’s opinion would differ if asked about the underlying condition as opposed to aggravation of symptoms as they relate to the ability to work.  It argued that Dr. Lipon’s report and testimony and the employee’s testimony constitutes substantial evidence that by applying the last injurious exposure rule, Thomas/ACE is not liable and Phoenix is liable.  It argued that under AS 23.30.155(d) Thomas/ACE is entitled to be reimburse for its attorney’s fees and costs in defending this claim.


In its brief and at the hearing, Thomas/Eagle argued that the employee’s claim against Thomas/Eagle should be dismissed because the employee failed to give proper notice under AS 23.30.100 and that under AS 23.30.120(b) the employee is not entitled to the presumption of compensability against Thomas/Eagle due to his delay in giving notice under AS 23.30.100. It argued that the employee cannot prove the elements of his claim against Thomas/Eagle by a preponderance of the evidence, that the employee’s condition was worsened by his work with Phoenix and that under the last injurious exposure rule Thomas/Eagle should not be responsible.  It argued Dr. Lipon’s report and testimony constitutes substantial evidence that by applying the last injurious exposure rule Thomas/Eagle is not liable and Phoenix is liable.  It noted that the employee sought no medical treatment until after working for Phoenix, that prior to working for Phoenix the employee could return to work when work was available but after the Phoenix job has not returned to work. It argued that under AS 23.30.155(d) Thomas/Eagle is entitled to be reimburse for its attorney’s fees and costs in defending this claim.


 At the hearing, Benco argued that it should be dismissed from the case as the employee, Dr. Schwartz, and Dr. Lipon do not attribute the employee’s work at Benco to his carpal tunnel syndrome and that all parties had stipulated to the dismissal of Benco.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.         WHETHER THE EMPLOYEE COMPLIED WITH AS 23.30.100(a)?

Employers Seley, Browning, Thomas/ACE, and Thomas/Eagle argue that the employee is time-barred from bringing his claim against them for failure to comply with the notice requirements of AS  23.30.100(a).  In the alternative, they argue that the employee’s failure to give timely notice removes the presumption of compensability.  23.30.100 provides in part:
 (a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. 

. . . .

(d) Failure to give notice does not bar a claim under this chapter 

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death. 


In Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974 ) the Alaska Supreme Court held that the running of the thirty-day period is suspended until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.  Under Sullivan, the running of the limitations period is suspended "until the claimant can reasonably be expected to realize the cause and nature of his injury.” Id. at 762, n. 10.  In Morrison-Knudson Company v. Vereen, 414 P.2d 536, 541, n. 12 (Alaska 1966), the Alaska Supreme Court held that “the time for notice or claim does not begin to run until the claimant, as a reasonable man, should recognize the nature, seriousness and probable compensable character of his injury or disease.”  


In 5 A. Larson, The Law of Workmen’s Compensation Sec. 126.05[1] (1999), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease. Id. at 126-18.


The employee testified that his wrist symptoms increased slowly over a period of 10 years, that he was able to continue working despite the discomfort, and that the first time the condition was diagnosed as carpal tunnel syndrome was when saw Dr. Schwartz on August 19, 2002.  We find the evidence establishes that it was not apparent to the employee that he had a compensable injury until Dr. Schwartz so informed him in August 2002.  Accordingly the employees August, 21, 2002 notice of injury was timely under AS 23.30.100(a).

II.
LIABILITY UNDER THE LAST INJURIOUS EXPOSURE RULE
             This case must be analyzed under the last injurious exposure rule adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  The rule applies when employment with successive employers may contribute to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985). This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), "imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability."  Saling, 604 P.2d at 595, citing 4 A. Larson, The Law of Worker's Compensation, § 95.12 (1979).   In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the Court stated: 


[T]wo determinations . . . must be made under this rule:  "(1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., 'a substantial factor in bringing about the harm",  (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or combination is a substantial factor in the disability if it is shown that (1) "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The Court expressly adopted the "but for" test in a last injurious exposure rule context in Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


"The question of whether the employment aggravated or accelerated a pre-existing disease or injury is one of fact to be determined by the Board and it is not the function of the court to reweigh the evidence or choose between competing inferences."  Peek 855 P.2d at 418.  "As we pointed out in Saling, under the ‘last injurious exposure' rule, an employee need not show that employment with the last employer was the legal cause of disability, only a legal cause of the disability."  Id.. at 419, citing Saling, 604 P.2d at 598.  


In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter. . . ."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, such as this one, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d at 871.  We find the testimony of the employee and the opinions of Drs. Schwartz and Lipon, concerning the aggravation of the employee's pre-existing injury by his work for Phoenix, is sufficient evidence to raise the presumption of compensability. 


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980). 
There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related injury or disability; or (2) eliminating all reasonable possibilities that the injury is work‑related.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  


If an employer produces substantial evidence the disability is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  We are persuaded the preponderance of the medical evidence, including both the opinions of Drs. Schwartz and Lipon, shows the employee's bilateral carpel tunnel syndrome is related to his years of work as a heavy equipment operator.   


Under the last injurious exposure rule, we must now turn our attention to "the employer at the time of the most recent injury that bears a causal relation to the disability."  Saling, 604 P.2d at 595.  Beginning with the most recent employer, Phoenix, we find that the testimony of Dr. Lipon, placing responsibility for the employee’s medical condition with Phoenix, together with the testimony of the employee, is sufficient to raise a presumption of compensability under AS 23.30.120(a) against Phoenix.  We find that the testimony of Dr. Schwartz, the employee’s treating physician, that the employee’s work with Phoenix is not responsible for his medical condition, and other statements in the employee’s testimony have provided substantial evidence to rebut the presumption.  


We find Dr. Lipon’s opinion, that, “the work at Phoenix was the substantial job factor that caused the permanent aggravation of his condition which prompted him to seek medical treatment”, to be based on a misstatement of fact.  This statement is contradicted by the employee, who testified that he had determined, at the time his employment with Ben Thomas Inc. ended, that he needed to seek medical treatment. (Employee’s May 21, 2003 dep. at 58.)   Additionally, at the August 12, 2003 hearing Dr. Lipon testified that he relied on information provided him by the employee that his symptoms became permanent after working for Phoenix.  This information conflicts with the employee’s deposition and hearing testimony that his symptoms improved about two months after ending work with Phoenix.  (Employee’s May 21, 2003 dep. at 55-56.)


In DeYonge, Id. at 97 the Supreme Court instructed us to not distinguish between the “aggravation of symptoms and the aggravation of an underlying condition”.  The Court further explained that:


Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been “a substantial factor in bringing about the disability."  Hester suggests that when a job worsens an employee's symptoms such that she can no longer perform her job functions, that constitutes an “aggravation” even when a job does not actually worsen the underlying condition.

(Citing Hester v. State, Public Employee’ Retirement Board 817 P.2d 472 at 476.)

But, the testimony is clear that the employee did not leave his job with Phoenix because of his medical condition and that he was able to continue working.  (Employee’s May 21, 2003 dep. at 56.)   


The employee testified that his work with Phoenix caused no new symptoms, but his hands did not get better as rapidly as with some previous employers.  (Employee’s May 21, 2003 dep. at 55-56.)  At the August 12, 2003 hearing, during cross-examination, Dr. Lipon testified that he could not say to a medical certainty that the employee’s work with Phoenix aggravated the employee’s symptoms.  He explained that the lack of testing following employment with earlier employers prevented him from being able to say with certainty that the employee’s work with Phoenix aggravated his condition.  We find the evidence to not be persuasive that the employee’s short time with Phoenix permanently aggravated his symptoms and agree, with Dr. Schwartz, that any aggravation, if any, from the employee’s work with Phoenix was not significant. (Dr. Schwartz 1/31/03 Physician’s Statement.)  We find the testimony of the employee’s treating physician, Dr. Schwartz, to be most persuasive and find that the preponderance of the evidence supports a finding that, while the employee’s 14 and a half days of working with Phoenix may have temporarily exacerbated the pre-existing condition, that work was not a “legal cause” of the disability, i.e., “a substantial factor in bringing about the harm".


 The employee’s testimony is that his 41 days of employment as truck driver with Seley did not contribute in any way to his carpal tunnel condition and neither Dr. Schwartz nor Dr. Lipon attribute the employee’s work at Seley with his carpal tunnel syndrome.  Accordingly we find no evidence to create a presumption of compensability from the employee’s work with Seley.  We also find that the preponderance of evidence does not support the responsibility for the employee’s medical condition lying with Seley.


The employee’s testimony is that his 36 days of employment as an equipment operator with Browning did not in any way worsen his carpal tunnel condition and neither Dr. Schwartz nor Dr. Lipon attribute the employee’s work at Browning with his carpal tunnel syndrome.  Accordingly we find no evidence to create a presumption of compensability from the employee’s work with Browning.  We also find that the preponderance of evidence does not support the responsibility for the employee’s medical condition lying with Browning.


The employee testified at the August 12, 2003 hearing that he first suffered significant work-related hand problems during his employment with Ben A. Thomas.   In 2001 he notified his supervisor of his hand problems and was reassigned to different work. (See employee’s May 21, 2003 dep. at 69 – 71.)  We find this evidence together with Dr. Schwartz’s testimony placing responsibility for the employee’s medical condition with Ben A. Thomas is sufficient to raise a presumption of compensability under AS 23.30.120(a) against Ben A. Thomas.  Smallwood, 623 P.2d at 316.   We find that with Dr. Lipon’s testimony placing responsibility for the employee’s medical condition with Phoenix, Thomas/ACE and Thomas/Eagle provides substantial evidence to rebut the presumption.  


We have weighed the opinions of all the physicians, and considered the entire medical record.  Drs. Schwartz and Lipon both clearly recognize the injury that existed in 2001 as a pre-existing condition out of which the employee's present medical difficulties arose.    We find that while the employee’s testimony can at times seem to indicate contrary results, the testimony of the treating physician, Dr. Swartz, is clear and persuasive that the medical cause of the employee’s condition lies with Ben A. Thomas.  We find the opinion of Dr. Lipon, that Phoenix is liable for the employee’s medical condition, to be based on erroneous information.  We additionally find, from the employee’s testimony, that his hand problems arose during his last two weeks of employment with Ben A. Thomas, which is the time period represented by Thomas/ACE.  We find no evidence to rebut the employee’s testimony.  We conclude Thomas/ACE bears the liability for any benefits due to the employee under the Alaska Workers' Compensation Act.  DeYonge v. Nana/Marriott, 1 P.3d 90 at 96 (Alaska 2000).  


 We conclude the employee is entitled to reasonable and necessary medical care under AS 23.30.095(a), as well as to associated medical travel expenses in accord with 8 AAC 45.082(d), and that Thomas/ACE is liable for these benefits.    


III.   BENEFITS OTHER THAN MEDICAL AND TRANSPORTATION

At hearing and in briefing, the parties did not identify any specific benefits for which the employer should be liable for, other than medical benefits and transportation.  The parties did not argue or brief any such issues.  By the preponderance of the available evidence, we find we do not have the basis to award any other benefits.  Accordingly we retain jurisdiction over any issues regarding these other benefits.

            IV.     INTEREST 


AS 23.30.155(p) is applicable to injuries after July 1, 2000 and provides:


An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070 (a) that is in effect on the date the compensation is due.          

 8 AAC 45.142 provides, in part:


(a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


The employee is entitled to interest from Thomas/ACE on any outstanding time-loss benefits, medical benefits, or other benefits from the date on which those installments of benefits were due.  See Williamee v. Derrick Enterprises, AWCB Decision No. 98-0078 (March 27, 1998).  


V.
ATTORNEY FEES AND COSTS FOR NON-LIABLE EMPLOYERS

AS 23.30.155(d) provides, in part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


AS 23.30.155(d) requires the reimbursement of benefits and award of attorney fees and costs to an employer in a last injurious exposure dispute if that employer prevails.  We find that  Phoenix, Seley, Browning, and Thomas/Eagle have prevailed.  Under AS 23.30.155(d) Phoenix, Seley, Browning, and Thomas/Eagle are entitled to reimbursement of “all costs and attorneys' fees incurred” from the liable employer, which we have found to be Thomas/ACE.  


ORDER

1.
Pursuant to a July 28, 2003 written stipulation of all parties we dismiss the claim against Benco, Inc.


2.
Under the last injurious exposure rule Ben A. Thomas, Inc. and ACE Fire Underwriters Insurance Company are liable for benefits for the employee under the Alaska Workers’ Compensation Act.  


3.
The employee is entitled to medical benefits and related transportation costs from Ben A. Thomas, Inc. and ACE Fire Underwriters Insurance Company under AS 23.30.095(a).


4.
We retain jurisdiction over the employee's claim for TTD, PPI and reemployment benefits.


5.
The employee is entitled to interest from Ben A. Thomas, Inc. and ACE Fire Underwriters Insurance Company for late paid benefits, in accord with AS 23.30.155(p) and 8 AAC 45.142.


6.
Under AS 23.30.155(d), employers Phoenix, Seley, Browning, and Thomas/Eagle are entitled to reimbursement of “all costs and attorneys' fees incurred” from the liable employer, which we have found to be Ben A. Thomas, Inc. and ACE Fire Underwriters Insurance Company


Dated at Juneau, Alaska this  10th day of September,  2003.





ALASKA WORKERS' COMPENSATION BOARD
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David Arthur Donley, Designated Chair







____________________________







James N. Rhodes, Member







____________________________                                  






Richard H. Behrends, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAYLE E. BECK employee / Claimant v. PHOENIX LOGING CO. / ALASKA TIMER EXCHANGE, employer / insurer; SELEY FAMILY PATNERSHIP / ALASKA NATIONAL INSURNACE CO., employer / insurer, BROWNING TIMBER OF ALASKA / ALASKA NATIONAL INSURNACE CO., employer / insurer, BEN A. THOMAS INC. / ACE FIRE UNDERWRIITERS INSURANCE CO., EAGLE PACIFIC INSURANCE CO., AND FREMONT, employer / insurers, BENCO INC. / UMIALIK INSURNACE CO., employer / insurer, Defendants; Case Nos. 200214575M, 200222883, 200127707, 200128319, and 199729856; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this                                                10th day of September, 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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