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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PATRICIA A. REIMANN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

BIG LAKE FOOD MART,

                                                  Employer,

                                                   and 

GROCERS INSURANCE CO,

                                                  Insurer,

                                                             Petitioners.

	)
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200118675
        AWCB Decision No. 03-0221  

         Filed with AWCB Anchorage, Alaska

         September  11,  2003



On August 12, 2003, in Anchorage, Alaska, the Alaska Workers' Compensation Board heard the employer's appeal of the July 8, 2003 determination by the Reemployment Benefits Administrator ("RBA") that found the employee was eligible for reemployment benefits.  The employee appeared at the hearing without the assistance of counsel.  The employer and its insurance company (“the employer”) are represented by attorney Merrilee S. Harrell.  The record closed at the conclusion of the hearing. 

ISSUES


Did the RBA abuse his discretion under AS 23.30.041 by finding the employee eligible for reemployment benefits?

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of her employment on July 10, 2001, when she experienced low back pain while stocking groceries.  She treated at the emergency room, and then attempted to return to work up until July 16, 2001, but her condition worsened. She treated with Wade Erickson, M.D., who initially diagnosed low back strain and recommended physical therapy.  She underwent physical therapy from August 8, 2001 through October 2, 2001, but this made her condition more painful.


On October 12, 2001, Bryan H. Laycoe, M.D., evaluated the employee at the request of the employer.  Dr. Laycoe diagnosed the employee as suffering “chronic low back pain with referred leg pain,” and “psychological socioeconomic factors affecting physical condition.”  He stated it was not expected the employee would suffer any permanent partial impairment ("PPI").  He was unable to determine whether the employee was medically stable.  He stated the employee could attempt to go back to work "perhaps… clerking but not stocking.  In the near future I would try to encourage her back to some type of work, but I am not sure that is realistic in the Big Lake area”


On January 14, 2003, Susan S. Klimow, M.D., found the employee suffered a 5% whole person PPI.  The employee requested an eligibility evaluation to determine whether she was entitled to reemployment benefits.  Robert M. Sullivan, M.Ed., CRC, CDMS, was assigned as the employee's rehabilitation specialist.  On January 22, 2003, Dr. Erickson responded to a letter from Mr. Sullivan, wherein he stated the employee was medically stable as of March 5, 2002.  He concluded the employee suffered a permanent partial impairment.  



Dr. Erickson provided an estimate of physical capacities, which suggested the employee was capable of sitting, standing or walking "occasionally."  Lifting and carrying were limited to 0 to 10 pounds "occasionally," and never above 10 pounds.  Use of arm controls was restricted to "occasionally."  Use of limb controls was limited to "occasionally."  Climbing, stooping, kneeling, crouching and crawling were totally restricted.  Balance, reaching, handling and fingering were limited to "occasionally."  The employee's work shift was limited to four hours per day.  


Dr. Erickson disapproved the employee's return to prior jobs of Night Manager/Stocker/Cashier, Cashier and Courtesy Clerk.  He stated he believed the employee had sufficient residual physical capacities to perform the job of Cashier/Stocker/Video Rental Clerk, but he commented: "Very likely could perform these duties to a limited degree especially with regard to stooping and typing.  With scanners very likely would be possible.  Shorter hours a must due to deconditioning."  Mr. Sullivan considered these statements to be "severe modifications, which ultimately represents a disapproval.”


Mr. Sullivan recommended the employee be found eligible for reemployment benefits, stating she met all the criteria found in AS 23.30.041.  On July 8, 2003, the RBA found the employee eligible for reemployment benefits, relying predominantly on the recommendation of Mr. Sullivan.  


The employer appealed, claiming the RBA abused his discretion in determining the employee was eligible for reemployment benefits.  The employer disputes that Dr. Erickson's notes regarding the employee's ability to return to job of Cashier/Checker/Video Rental Clerk constitute "modifications" to the job.  


At the hearing, the employee testified she could not crouch, squat or kneel at all.  She testified that when she kneels she is unable to get back up. A physical capacities evaluation dated December 10, 2002 says the employee should avoid bending, squatting or crawling.  A physical capacities evaluation dated May 3, 2003 states the employee should never stoop, kneel or crouch.


Margaret Kieley testified at the hearing.  She was an Inventory Control Clerk at the Marketplace.  She had met with the employee before her injury and the employee had no physical problems before her work injury.  She testified the employee has back problems from her work injury, and is totally unable to lift herself up after bending.  She testified the employee would not be able to stoop, kneel or crouch on a consistent basis.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


SHALL THE BOARD AFFIRM THE DECISION OF THE RBA THAT FOUND THE EMPLOYEE ELIGIBLE FOR REEMPLOYMENT BENEFITS? 

A.
Standard of Review


The employer argued that the Board should reverse the RBA’s decision.  AS 23.30.041(o) states, “the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  The Board has held that misapplication of the law is an abuse of discretion.
 


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.


On appeal to the Superior Court, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remands the matter for reexamination of the evidence and necessary action.

B. Did the RBA Err in Finding the Employee Eligible for Reemployment Benefits?


The employer argues the employee is able to return to the job of Cashier/Checker/Video Rental Clerk, and is thus ineligible for reemployment benefits.  The employer asserts that Dr. Erickson's notes regarding the employee's ability to return to the job of Cashier/Checker/Video Rental Clerk do not constitute "modifications" to the job, and Dr. Erickson actually approved the employee's return to work.  An injured worker is not eligible for reemployment benefits if he or she is physically capable of returning to a job held within ten years before the injury.
  Dr. Erickson did check the box marked "approved" regarding the employee's ability to perform this job.  However, in the comment section he modified the job by saying the employee could only perform this job "to a limited degree especially with regard to stooping and typing."  Mr. Sullivan interpreted Dr. Erickson’s statements as "severe modifications, which ultimately represents a disapproval” of the employee's ability to perform this job.


According to the job description for Cashier/Checker/Video Rental Clerk, it requires stooping, kneeling and crouching "occasionally."  Occasionally is defined as occurring up to one-third of the job time.
  At the hearing, the employee testified she could not stoop, squat or kneel at all.  The physical capacities evaluation dated December 10, 2002 says the employee should avoid bending, squatting or crawling.  A physical capacities evaluation dated May 3, 2003 states the employee is unable to stoop, kneel, crouch or crawl.  Ms. Kiely testified the employee was unable to stoop, kneel or crouch on a consistent basis.  The Board finds there is substantial evidence in the record to support the finding of the RBA that the employee is physically unable to perform the job of Cashier/Checker/Video Rental Clerk, and is eligible for reemployment benefits.  The Board finds that Dr. Erickson's comments regarding the Cashier/Checker/Video Rental Clerk job constituted a significant modification, and the employee is physically unable to perform the job as defined by the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.”  Since the RBA's decision is supported by the substantial evidence, it must be affirmed.

ORDER


The decision of the RBA is supported by the substantial evidence, and is affirmed.  The employer’s appeal is denied and dismissed.  The employee is eligible for reemployment benefits.  

Dated at Anchorage, Alaska this 11th  day  of  September  2003.
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Dale Walaszek, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PATRICIA A. REIMANN employee / petitioner; v. BIG LAKE FOOD MART, employer; GROCERS INSURANCE CO, insurer / petitioners; Case No. 200118675; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th  day  of  September  2003.

                             

   _________________________________

      






Robin Burns, Clerk
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