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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GERI C. DILLON (WRIGHT), 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

PACIFIC CLAIMS WORKERS’ COMP.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200120402
        AWCB Decision No. 03-0226 

         Filed with AWCB Anchorage, Alaska

         on September 16, 2003



We heard this matter at Anchorage, Alaska on December 5, 2002 and August 7, 2003.  Attorney Theresa Hennemann represented the employer.  The employee appeared at the December 5, 2002 hearing representing herself.  With the employer’s consent, the hearing was continued to August 7, 2003 based on the employee’s allegations of difficulty obtaining discovery from the employer.  We reconvened on August 7, 2003 for the conclusion of the December 5, 2002 hearing.  The employee gave a brief “re-opening” statement;  the employee left before the employer had a chance to present  its “re-opening” statements and did not participate further with the hearing.
  We proceeded in her absence pursuant to 8 AAC 45.070(f)(1).  We kept the record open to allow receipt of the transcript from the December 5, 2002 hearing and submission of a medical timeline from the employer.  We closed the record on August 19, 2003 when we first met after the documents were received.  


ISSUE

Whether the employee’s claims and complaints continue to be related to her alleged work injury.  


SUMMARY OF THE EVIDENCE

The employee began working for the employer on July 2, 2001 as a workers’ compensation claims adjuster.  According to her September 24, 2001 Report of Occupational Injury or Illness, the employee injured her lower back, legs, shoulders, and ribs, bilaterally, on September 19, 2001.  The employee noted the following mechanism of injury:  “Lifting file boxes of closed files in storage area.  Box fell onto R. Leg.  I reached to pick it up and put into place and injured myself.”  In its section on the form, the employer wrote:  “Employee went to claim storage to pull files after being instructed she was not to work on lifting anything in storage.”  


According to his chart notes, the employee treated at Kremer Chiropractic Clinic on September 19, 2001.  The employee previously treated at this clinic on May 25, 2001, and March 6 and 7, 2001.  Dr. Kremer’s note refers the employee to “Dr. Waldroup.”  Also on September 19, 2001, the employee sought treatment with Kimberly Lazurus, D.C.  On that date, Dr. Lazurus indicated that the employee should be able to return to work without restrictions on September 24, 2001.  Dr. Lazurus testified telephonically at the December 5, 2002 hearing;  her testimony is summarized below.  


The employee has an extensive medical history, both prior to and subsequent to her claimed injury date.  Medical disputes arose between the employee’s and the employer’s physicians and ultimately, a second independent medical evaluation (SIME) was performed by Larry Levine, M.D.  In his April 30, 2002 report, Dr. Levine reviewed the employee’s prior history.  We find his history accurately summarizes the employee’s relevant medical history prior to September 19, 2001.  His history summarized the employee’s records as follows:  

History:  Geri Wright is a 49-year-old female, born 9/12/52, who presents for second independent medical examination with ongoing complaints of right arm pain, neck and back pain, thoracic pain, left and right leg pain and bilateral arm pain.  She reports her injury occurred on 9/19/01 and this will be reviewed.  We have reviewed the overall case.  I am in receipt of medical records measuring approximately 2 inches thick which were reviewed in their entirety.  These indicate some significant pre-existing complaints of back and essentially whole body pain, dating back to approximately 1991.  There  is some decreased amount of medical records in relation to spine pain complaints preceding the injury date itself.  


Geri Wright reports that she was lifting boxes and she was stacking them up in a confined area.  When she lifted a fifth box to place it on top of the fourth box, she struck the bottom of the fifth box, catching the top of the fourth box edge, and this caused an imbalance.  The box fell striking her on the right shin.  She then bent over to pick up the box and as she reached for this and was lifting it back up, she had onset of neck and back pain, as well as radiation into the arms and shoulder.  She notes this has been ongoing.  The pain was of such severity that she sought fairly immediate care due to ongoing difficulties.  She has filled out our questionnaire and this will be copied and kept as part of her permanent record, due to the detailed nature of the information, as encapsulated at this time.  


She notes that she was told the pain would get better, but it has continued.  She had pain about the right knee and complained about radiating left leg pain.  She noted for weeks the pain continued.  



She has ongoing difficulty with pain about the right arm and elbow region.  She was told she had rotator cuff difficulties as well.  

She notes until recently, she needed assistance to even dress herself. She is having difficulty with attempts at vacuuming or other activities of daily living. There is constant pain about the right leg with constant aching and burning sensations since the time of injury. She notes significant limitations and reports being exasperated and depressed about her overall situation, which she believes is worse. 

Pain Diagram: Filled out and reviewed. See attached. She reports ongoing problems since 9/19/01. She denies any significant pain for a period of four to five years prior to this event. When instructed that there are medical records that may indicate otherwise, she notes she was "all healed up at least three to four years". She denies any significant symptoms for a period of three to four years prior to that event. Her current significant other is in the room with her and agrees she had minimal complaints for approximately three years. 

It should be pointed out that the entire dictation is carried out in front of Ms. Wright and is done so with her collaboration as the report is dictated. 

She describes the current pain as a mixture of aching, cramping, burning and stabbing. On a 0-10 pain scale, she describes the worst pain is a 9 or 10 and the least pain is a 4 or 5. Any activity, such as reaching, lifting, writing, keyboarding and weather changes seem to impact her. Rest and lying down seem to help out. Ice packs and heat seem to also help her pain. 


Activities curtailed due to pain include decreased piano lessons, dance lessons, dancing, hiking, cross-country skiing, snow shoeing, flying, sewing, and crocheting. . . .
Review of Records: The first and largest binder is indicated and is read in detail. 

There is Family Health Center intake dated 11/12/91; under psychological issues: depression from last winter. 

Notes from 11/12/91, dictated report is noted. Overall plans included followup in relation to general medical care, marital problems, cervica1lesion and commentary in relation to stress issues. 

Notes from 1/23/93: Comes into followup CT scan results; history of concussion. She and family members have noted she is still "dingy" and her memory is poor. She seems generally functional but somewhat in a fog and detached. 

Note from 1/25/93 as authored by Laurie Dahms, M.D.; Impression: continued headaches after fall. Normal neurological exam and normal CT. 

Notes from 2/9/93 as authored by Michael Moser, M.D.; "Continues to have headaches, mostly occipital." Multiple notes in relation to stressors, etc. 

Notes from 2/23/94: "Geri in passing mentions that she has multiple joint aches and pains and takes Motrin for this." 

2/26/93: "I have informed her that there are both medical and legal indications for referral to specialists and that at the current time, her course is suggestive and confirmatory enough of a benign post-concussive/whiplash syndrome. I would not feel she would be medically referred to a neurologist at this time. ..the patient still has somewhat stiff shoulders and stiff neck". Assessment: Treatment post concussive syndrome and fibrocytic headaches. 

3/9/93 notes: Depressive symptoms, constellation of neurologic and musculoskeletal symptoms, except from improvement in mobility and generally decreased frequency and intensity of headaches, neck pain and posterior back symptoms. 

3/15/93 notes: More natural and fluid neck movements, speech is minimally slurred. 

Notes 3/25/93 from Dr. Moser: Whiplash injury with residual muscle tension headache. 

"The patient does have marked tenderness in the anterior chest wall and in the anterior axillary line, but extending to the entire lateral left ribs. There is no similar tenderness on the right." Notes 3/25/93, Moser. 

4/16/93: Chest X-ray and rib films yesterday and given results of MRI. 

Radiology report dated 3/31/93, dictated by Gerald Phillips, M.D., from Valley Hospital: Left rib series essentially normal. 

MRI of the cervical spine dated 3/31/93; Impression: Straightening of the cervical spine, perhaps due to positioning or mild muscular spasm. No other abnormality seen. 

5/3/93: Headaches and neck pain. 

9/20/93: Completely tired and unmotivated and does not feel like the Prozac is working, per Michael Moser, M.D. 

1/12/94: Stay at Charter North. 

Notes 3/1/94: Geri comes in complaining of left anterior chest pain and concerns regarding fibromyalgia, per Dr. Moser. She hyper reacts to pain and appears generally uncomfortable. Assessment: Probable simple fibromyalgia syndrome. 

3/1/94: "She complains of having diffuse myalgia sufficient to preclude sleep and to cause pain with being touched almost anywhere, specifically her right arm and leg seems worse. She also has continued left upper quadrant pain." 

Note from 4/8/94: Geri complains of increasing arthritis symptoms, particularly of her left hip, hand arms and elbows. 

Note from 5/12/94: Geri remains concerned by her arthritis symptoms. These are intermittent and occasionally disabling, per Michael Moser, M.D. 

Note 6/22/94: Follow up for depression, fibromyalgia, situational stress and request counseling for obesity. 

8/19/94: Depression issues in relation to Geri is beside herself with a sense of hopelessness regarding her ever being able to recover from her muscle pain and fatigue. 

Notes 2/21/95 by Dr. Moser: Continues to have symmetrical trigger points and muscle spasm, mostly in the lower neck and upper posterior back. These are actually probably improved from the past exam. Neck range of motion is not inhibited. 

Note from 5/30/95: Had seen Dr. Herndon on two episodes for evaluation of possible mercury poisoning. She had also seen Dr. Rowan in relation to this. Issues were reviewed including jaw discomfort, antidepressant medications and fibromyalgia issues. 

Note 11/15/95: Severe fatigue and complaints of left upper chest discomfort. Most probable diagnosis was recurrent depression. 

Notes 1/11/96 authored by Michael Moser, M.D.: The low back and upper back have numerous areas of palpable muscle spasm, some triggering not inconsistent with past exams. Low back range of motion is restricted both by the patient's body habitus, her general tense posture and probable paucity with stretching and limbering exercises. Assessment: I feel the leg complaint is on the basis of nerve impingement, lumbosacral spine, which is probably strain due to leg length discrepancy.

Lumbar spine films dated 2/2/96: Disk space narrowing at L5-S1, moderately advanced, degenerative changes at L5-S1 level also noted. Disk space narrowing at 2-3 and L3-4. Levo convex scoliosis noted. No acute fractures noted. Right tib and fib X-rays show no abnormality in the right tib and fib from Michael Massey, DO. 

Records from 3/25/96: Geri comes in for followup of multiple problems today. X-ray results demonstrating some degenerative joint disease were gone over as well as need for better back hygiene and conditioning. 

Notes from 4/3/96: Geri feels, after two weeks, the Sinequan may have helped the fibromyalgia pain. 

4/3/96: Assessment: Left upper quadrant and left lower rib discomfort. 

Notes 4/8/96: Complaining of severe and remarkable left upper abdominal and left lower chest discomfort. Diagnosis: Viral pharyngitis, viral otitis, and URI. Possible chronic fatigue syndrome. Rule out allergy. Anxiety and depression, possibly requiring increased antidepressant dosage. History of shortness of breath and asthma without objective confirmation today. Bone scan results pending. 

Bone scan dated 4/8/96: Overall appearance is that of normal bone scan. No abnormal significant uptake. There is slight tracer activity identified in the knees and ankles bilaterally that may represent mild arthritic change with remainder of axial and appendicular skeleton unremarkable, as dictated by Gerald Phillips, M.D. 

Note from 4/30/96: Predominantly left-sided unilateral temple, nuchal and left fascial 

headache. 

Notes 5/10/96: "Multiple chemical allergy syndrome." 

Notes 8/23/96 by Michael Moser, M.D.: Follow up numerous medical conditions, relating to fibromyalgia, chronic pain, chronic fatigue syndrome, chronic neck and muscle pain, inability to deal with stress on physical basis and possibly non-pharmacologic modalities to help this on a chronic basis. Additional commentary in relation to examination and discussion about shooting lancinating left arm discomfort. 

10/15/96: Multiple chemical intolerance with questionable personality disorder, depression, poor memory, fibromyalgia, improving and obesity per Dr. Michael Moser. 

Notes from 11/1/96: Chemical intolerance, fibromyalgia, reasonably good introspection,  appropriate prioritization and decision making, new onset arthralgias etiology unclear, memory loss, chronic fatigue syndrome. "Geri hurts allover. Every muscle hurts. Her heels and all pressure points. She is in pain." 

Notes 11/2/99, handwritten copy, indicating pain in the upper left shoulder throughout the thoracic spine as well as into the left leg. 

Cardiology consult 7/19/00. 

Chiropractic sheets dated 9/25/00 with circles indicating shoulder, neck, thoracic and lumbar spine pain. 

Notes from 9/29/00 indicating neck, upper trapezial and left shoulder pain. Notes 10/2/00: Pain diagram indicating shoulder, neck and low back pain. Notes from chiropractic visits indicating more consolidated neck pain. 

Notes of a grocery cart slipping on about 3/2/01. Difficult from my review to assess where the pain was. 

Note from 3/6/01, apparent indication of right arm pain. There appears to be radiation at the elbow and down further into the arm.


As discussed above, the employee provided very little testimony or other evidence at either the December 5, 2002 or August 7, 2003 hearing to support her claim for additional benefits.  Neither did she file any written argument or direct us to any specific evidence in support of her claims for additional benefits.  Dr. Lazurus testified at the December 5, 2002 hearing. Dr. Lazurus testified that she has billed approximately $9,000.00 for treatment related to the employee’s complaints since September 19, 2002.  She testified that she accepted a compromised payment from the employer of $5,000.00 because she acknowledges that she did not file the proper paperwork to exceed treatment in excess of the frequency standards in 8 AAC 45.082(f) and (g).  (December 5, 2002 hearing transcript at 46 - 50).  


Dr. Lazurus testified that she referred the employee to “Dr. Fisher’s” physician’s assistant (Mark Swircenski, P.A.) on September 24, 2001 for pain management.  (Id. at 24).  She testified that she also referred the employee to Dr. Mason, an orthopedist, for her complaints regarding her shoulder and elbow. (Id. at 26).  In addition, Dr. Lazurus testified that she referred the employee to Larry Wicker, M.D., at Sports and Spinal Injury Clinic, where the employee received massage therapy from Donna Balwdin. (Id. at 29).  Dr. Lazurus testified that the employee received physical therapy on referral from Dr. Fisher in December, 2001. (Id. at 34).  


At the request of the employer, the employee was evaluated by Shawn Hadley, M.D., on November 8, 2001.  Dr. Hadley diagnosed the employee with “Multiple complaints of pain and parathesias” but noted that the “somatoform disorder would not be related to the 9/19/01 injury”  (Dr. Hadley report at 5).  Dr. Hadley opined that no further treatment or modalities would be secondary to the alleged 9/19/01 “injury.”  Dr. Hadley concluded:  “The pain complaints are diffuse and nonlocalizing, and there are minimal objective findings.  There appear to be nonmedical factors relating to the perpetuation of her pain complaints.   


In her December 28, 2001 chartnote, Dr. Lazurus noted:  “Pt. reports that she feels like she should try to return to part-time work.  I feel like she should also incorporate frequent breaks from sitting and stretch.”   As mentioned above, Dr. Levine performed an SIME at the Board’s request on April 30, 2002.  Dr. Levine responded as follows in response to the Board’s questions:  

Problem List: 

1. Chronic pain, multiple areas. 

2. Fibromyalgia, long-standing history. 

3. Work injury with complaints of pain into the neck, bilateral shoulders particularly the right, right lateral epicondylar pain and other difficulties. 

4. Apparent right lateral epicondylitis, unrelated fully to above injury. 

5. Right rotator cuff tendonitis and difficulties, unrelated to simple injury as described based on review. 

Discussion: In direct response to letter generated April 12, 2002: 

1. What is your diagnosis of Ms. Wright's present conditions? See above. 

2. Which complaints or symptoms are or are not related to the 9/19/00 work injury (Ms. Dylan reported that a file box fell onto her right leg. She reached to pick it up and injured her low back, leg, shoulder, and ribs)? At this point in time she has a multitude of pain complaints. 

In reviewing the situation, there was a long history of long-standing difficulty with myofascial pain and other difficulties. She reports to me that she was symptom-free for several years prior to this event, and this was reviewed and dictated. There are obviously some medical records that would somewhat refute this and there were some pain complaints as short as two years prior to this event, although, again, it appears to have been tapering off prior to that evaluation with the work injury as described. From having the 35 to 37 lb box fall on a leg, one would expect a contusion. With bending over, it is theoretically possible one could develop a disk herniation with some radicular symptoms. This would not explain the lateral epicondylitis and I cannot fully explain one episode of lifting to cause a rotator cuff or tendonitis-type pattern. Additionally the lateral epicondylitis did not appear to present in its entirety for quite some time and, thus, this may be related to some post-injury treatment or other issues unrelated to the work injury itself. 

I believe in relation to this situation, for a simple contusion of the leg, one would expect healing at about 12 weeks. I see no other significant medical evidence that other intervention would be warranted. It would have been interesting to see MRI of the spine to be sure there were no significant pathological changes to explain her overall situation, but these could have been unrelated even if they were found and would not change her overall treatment course thus far, that I am aware of. 

I believe I see minimal findings that would represent need for ongoing care in relation to specific injury of 9/19/01. I believe she has a multitude of medical issues, but I do not believe these are entirely related to the 9/19/01 work injury as described. I think evaluation of the spine issues would be in order, as well as treatment for the fibromyalgia. I think she has significant somatic overlay or preoccupation with findings that have been noted prior in relation to psychological issues and possibly mis-coping with stress issues. This should be evaluated by a pain psychologist. There are many non-organic and non-physiologic findings today and I believe these would best be addressed by having a whole-system and whole-body care plan in relation to Geri Wright's overall situation. I do not believe these are related to the 9/19/01 work injury. 

Did the 9/19/01 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment for the disability? No. She had a multitude of other issues that required treatment. I would expect treatment for about 12 weeks and not beyond in relation to simple contusion. 

a. If so, did the aggravation, acceleration or combining with the pre-existing condition produce a temporary or permanent change in the pre-existing? There was a subtle injury, including contusion to the leg. I do not believe there is any ongoing change to her situation necessitating her ongoing treatment. 

b. If not, can you rule out the injury as a substantial factor in the aggravation, acceleration, or combining with the pre-existing condition? See above. 

If not, do you have an alternate cause for the current condition? She has a long history of fairly severe fibromyalgia with a multitude of pain complaints. She apparently underwent treatment and was feeling somewhat better and complaints seemed to subside shortly. She indicates to me in the history initially that there was a period of several years of pain-free existence prior to this simple injury, but review of the medical records as described would not indicate this. There were some ongoing neck difficulties and indications of other areas of pain that preceded the injury by as short as one year. The fact is, though, that it appears she was doing better from the fibromyalgia, but this was a pre-existing condition. 

She now seems to have some lateral epicondylitis. I cannot explain the mechanism of injury as substantially causing that. I also cannot explain the overall neck and low back pain from the simple injury as described, but with the radiating symptoms, as the physician assistant pointed out, it might have been reasonable to obtain an MRI at that time to assess her situation. This would not change overall my review of the case, however, and I do not believe that the initial injury as described is some cause of her overall current complaints. 

In your opinion, was the treatment Ms. Wright received after 12/19/01 reasonable and necessary for the work injury? I believe it was reasonable medical treatment. I do not believe it was necessarily related to the sole work injury. I would have expected treatment for about 12 weeks post contusion and passive modalities would have been reasonable. What specific additional treatment or diagnostic procedures, if any, do you recommend? For completeness sake, based on her overall situation, it might be reasonable to obtain MRI of the axial spine, but I again, am not sure that all of her complaints are related to the work injury as described. Is the need for the treatment due to an alternate pre-existing condition or superseding event? She has long history of ongoing back and spinal pain and fibromyalgia and I believe this may be just a temporary flare of her overall situation and probably would have occurred with or without the injury as described. 

Based on the following Alaska Workers Compensation Act definition, is Ms. Wright medically stable? Yes. On what date was medical stability reached, or on what date do you predict medical stability? This is a difficult one to predict in relation to her case. She continues to have a multitude of pain complaints, and it is difficult to assess, based on my current examination. I believe she was declared medically stable going back to 11/9/01 by Dr. Shawn Hadley, and that would be a reasonable time frame. One would expect about 12 weeks of recovery post simply contusion and, again, I would place it to be about November 2001. 

If Ms. Dylan-Wright is medically stable, please perform a Permanent Partial Impairment Rating using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition guides, except that impairment may not be rounded to the next 5 %. At this point in time, I see no evidence that there would be a ratable permanent impairment in relation to her overall situation. 

In summary, I do believe she has some medical conditions currently.  I do not believe they are related to the Workers Compensation injury described September 2001 in relation to her overall situation.  

I would point out that the entire dictation took 35 minutes and was carried out fully in front of Geri Wright and her husband.  They had opportunity to review information.  They are obviously not in agreement with the overall findings, but it was dictated with them present.


I would note that they presented at 9:55 for their 10:00 appointment.  I had spent over one hour reviewing the medical records.  I began seeing them at approximately 10:30 a.m.  Examination concluded with dictation at 11:36 a.m.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the subjective notations Dr. Lazurus that the employee’s condition is related to her September, 2001 incident fall, that she has attached the presumption that her claimed condition is compensable.  


We next determine whether the presumption is rebutted.  We find, based on the opinion and testimony of Drs. Hadley and Levine, that the employee only suffered a temporary aggravation of a preexisting condition, without weighing credibility, that the employer has rebutted the presumption the employee suffers from a condition which is disabling, as a result of the September 19, 2001 “injury.”  Specifically, in his report, Dr. Levine relates the employee's complaints should have resolved “12 weeks recovery post simply contusion, . . . November, 2001.”  Furthermore, Dr. Levine found that the employee’s complaints relate to her preexisting fibromyalgia, and that the present complaints were simply a “temporary flare.”  


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the September 19, 2001 “injury” is a cause of her current disability and need treatment.  We find she has not. 


We find Dr. Lazurus’ opinions vague at best regarding the compensability of the employee’s myriad of continuing complaints.  Furthermore, as the employee abruptly left the hearing, we have no testimony from the employee to support any connection of her complaints to the September 19, 2001 event.  We give more weight to the opinions of Drs. Hadley and Levine, which are based on objective findings.  Based on Drs. Hadley and Levine, we find that the 2001 “injury” did not cause anything more than a temporary aggravation of her preexisting, well documented, condition. Drs. Levine and Hadley both placed significance in the objective findings, noting that the employee’s problems are the result of a lengthy well documented degenerative process.  Specifically, Dr. Levine found the employee has well documented, pre-existing fibromyalgia, with “significant somatic overlay,” unrelated to any “injury” on September 19, 2001.  


Based on a preponderance of the medical evidence, we conclude that the employee suffered a temporary aggravation of pre-existing condition on September 19., 2001. Accordingly, we conclude that any aggravation to her condition would have resolved by November 9, 2001.  We conclude the employer is not liable for the any medical care or timeloss benefits after November 9, 2001.  


ORDER

The employee, at most, suffered a temporary aggravation of a long-standing, preexisting condition, and the employer is not liable for any medical or timeloss benefits after November 9, 2001.  


Dated at Anchorage, Alaska this 16th day of September, 2003.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GERI C. DILLON (WRIGHT) employee / applicant; v. PACIFIC CLAIMS, WORKERS’ COMP., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200120402; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of September, 2003.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk

�








� As the employee left the hearing, she advised the panel: “I wish you all a blessed day, God bless you all, and God bless America.  Thank you.”  She advised the Board that she believed “it’s pretty well stacked, it’s a done deal.  There is a higher court.”  The employee then departed.  
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