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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARYANN G. SKINNER, 

                                        Employee, 

                                         Applicant,

                                                   v. 

WAL-MART,

                                        Employer,

                                                   and 

INSURANCE CO OF STATE PA,

                                        Insurer,

                                        Defendants.
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	            FINAL

            DECISION AND ORDER

            AWCB Case Nos.  199610283M,

                                            200028670
            AWCB Decision No.  03-0227

            Filed with AWCB Anchorage, Alaska

            on September 18,  2003


We heard the employee’s claim for benefits associated with her left knee condition on July 24, 2003, at Anchorage, Alaska.  Attorney Michael Patterson represented the employee.  Attorney Shelby Davison represented the employer and insurer (employer).  The record remained open to allow Mr. Patterson time to supplement his affidavit of attorney’s fees and costs.  We closed the record on August 19, 2003      

ISSUES

1. Is the employee’s left knee condition compensable?

2. Is the employee’s claim for workers’ compensation benefits associated with her left knee condition time barred under AS 23.30.100?

3. Shall we award attorney’s fees and costs to the employee’s counsel?


SUMMARY OF THE EVIDENCE


The employee, a 50 year old female, seeks workers’ compensation benefits for her left knee condition.  She alleges it is compensable because her left knee was injured as a result of her work related right knee condition.  She also alleges that her left knee condition is compensable because the movement of getting in and out of her chair at work aggravated, accelerated or worsened a preexisting degenerative knee condition.  


The employee injured her right knee on May 26, 1996, when she slipped and fell walking into the restroom at work.  The Report of Occupational Injury or Illness (ROI) identified only the employee’s right knee as the body part injured.  Over the years, the employee’s orthopedic surgeon, Bret Mason, M.D., performed several surgeries on her right knee.  The employer accepted compensability of the right knee including a 19% permanent partial impairment (PPI) rating.   The employee was able to return to work for the employer in a modified capacity. The employer placed her in different positions in an attempt to limit her standing, and adjusted her hours as needed.


The employee testified that in late 1999 she began to notice discomfort in her left knee as well as her right knee. She did not immediately report this pain to her employer.  The first documented reporting of left knee pain was during her December 5, 2000 visit to Dr. Mason.  He noted the employee’s subjective complaints as:

MaryAnn presents today because of left knee pain.  She states she began having left knee pain through this last summer noticing it more in June she feels it is because she has been forced to use her left knee more in favoring her right knee and stating that at her job working in an invoice office that she has to get up and out of her chair several times in a day (at least over 100 times a day).  This is where he noticed more pain in the left knee.  She complains of swelling.  She has no locking catching or giving way.  She points more to the medial and lateral joint lines as her areas of discomfort.
(December 5, 2000 Dr. Mason Chart Note).  


 Dr. Mason’s objective physical examination revealed the employee had full range of motion of the left knee, some effusion and slightly ballotable patella.
 Id. He also reported tenderness on the medial and lateral joint lines, some minor tenderness, and a positive Apley’s compression test
.  Id.  Dr. Mason opined, “Given the patient’s history I feel that more probable than not that the condition of her left knee is exacerbated by favoring the left knee due to on-job injury she sustained on the right knee.”  Id.    He restricted the employee to getting up and out of her chair 20 times a day and she was to reduce the amount of wear and tear on her left knee.  Id.  Three days later the employee underwent an MRI of her left knee that confirmed a degenerative joint condition, a tear in her medial meniscus, and impingement.  

  
On January 24, 2001, Anthony Woodward, M.D., orthopedic surgeon, performed an employer medical examination (EME).   He agreed with Dr. Mason that the employee has degenerative joint disease in the medial compartment of both knees.  Id. at 8.  However he disagreed with Dr. Mason that the employee’s left knee symptoms were a result of favoring the right knee or in any way attributable to the employee’s work related right knee condition.  Dr. Woodward reasoned that the employee seems to have resolved any problems with her right knee by greatly restricting her activities to the point where her shoes showed almost no wear.  “Thus, it is unlikely that favoring the right knee is a significant cause of her left knee symptoms.  Ms. Skinner specifically denied any specific injury to the left knee.”  Id. at 9.  Finally Dr. Woodfward opined that there were several pre-existing conditions related to the left knee: obesity, aging, and a varus alignment of the knee.  Id. at 9.  He asserted that it is these condition which are responsible for the employee’s pain, not her work.


Dr. Mason performed arthroscopic surgery on the employee’s left knee on January 29, 2001.  He found a complex tear of the lateral meniscus and several degenerative conditions.  Dr. Woodward reviewed Dr. Mason’s operative report and concluded that Dr. Mason performed the operation for degenerative joint disease, which in his opinion, was idiopathic, pre-existing and not related to the employee’s May 29, 1996 right knee injury.  


An SIME
 was performed June 22, 2002 by orthopedic surgeon, Thomas L. Gritzka, M.D.   He was asked to provide his opinion on a more probable than not basis, whether the employee’s work was a substantial factor in causing her left knee condition and the need for treatment.  In response Dr. Gritzka opined that the answer was not black and white.  (SIME Report at 11, 12).    He agreed that the employee most likely had a preexisting degenerative condition of the left knee.  Id. at 11, 12.  He opined that work activities which require repetitive squatting, kneeling, or getting up and down from a sitting position on a frequent basis (several times an hour) would probably aggravate a preexisting degenerative condition of the knee.  Id. at 12.  Dr. Gritzka stated getting up and down from a sitting position more frequently than one would in the normal course of daily living, would, on a more probable than not basis, cause an aggravation of a preexisting degenerative condition in the employee’s left knee.  Id. at 12.       Dr. Gritzka, found it less plausible that favoring the right knee would cause arthritis of the left knee.  Id. at 11, 12.   He opined that medical literature does not support this theory.  Id. at 11, 12.  Dr. Gritzka did note however, that some states have codified limping as a cause of a “lighting up” of a preexisting degenerative condition.  Moreover, he cautioned that  this conclusion was usually made on a judicial or administration basis, not on a medical basis.  Id. at 11.  


Dr. Gritzka concluded his SIME report by opining that the employee’s May 26, 1996 injury to her right knee, subsequent limp and her employment activities “probably did not substantially accelerate, combine with, or aggravate” the employee’s pre-existing left knee condition resulting in the need for treatment of the left knee.   Id. at 13.  He stated that he would revise his opinion if her work activities at the employer were shown to be “left knee intensive.”  Id. at 11.  


In response to Dr. Gritzka’s invitation, the employee kept a count of how many times she engaged in “knee intensive” activities in the work place.  She counted, over the course of three consecutive days, 68, 38, and 27.  Upon receipt of this information, Dr. Gritzka revised his opinion finding the employee’s work to be “left knee intensive.”  “[A]ssuming that these three days represent typical work exposure I think that Ms. Skinner’s employment activities at [the employer] were a substantial factor in the aggravation of her antecedent left knee condition combined with the preexisting condition to produce her need for medical treatment of the left knee or disability.”  Id. at 13.  

The employee testified by deposition and at the hearing.  In early 2000, the employer, in an attempt to accommodate the employee’s work restrictions assigned her to the invoice office.  The employee testified that she understood the invoice clerk position would be predominantly sitting with minimal standing.  However, this was not the case.    The employee testified that she was getting up and down every 5 minutes to deal with vendors, other associates seeking work supplies, batteries, price markers, Telzon hand held computer devices, and the printers.   It was the employee’s testimony that her chair did not have arms to “assist” her in getting up and down and thus take some of the stress off of her knees.  After a year, additional duties were added and her station was moved.  
  
On cross examination the employee explained that is was her beleif that her left knee pain was related to the injury in 1996 because when she fell, she fell on both knees but it was the right one that caused the most pain.  She did not report her left knee as injured on her ROI filed in  1996  because her right knee was more painful. However, when she arrived home after her May 1996 fall, she placed ice packs on both knees.  The employee confirmed that from 1996 through December 5, 2000 there is no mention of the left knee problems in any of her medical records nor did she complain about her left knee pain.  She testified that had no reason in May of 1996 to believe that her left knee would cause her so much pain.  


The employer challenged the employee’s description of her duties  (See, e.g., Skinner Dep. at 46), with the testimony of Glenda Beckus invoice associate.  Ms. Beckus testified that the employee was moved to the invoice office to accommodate her right knee injury.  It was Ms. Beckus’s testimony that she understood the employee was not to be active.  She recalled on at least one occasion telling the employee to stop carrying boxes of printer paper.  Ms. Beckus testified about the function of and duties performed in the invoice office, the number of people working in the office, changes in policy over the past few years, and the employee’s duties.  


The invoice office has a window where the vendors and employees would come and get supplies, ask to use the phone, pick up purchase orders.  Initially the employee sat under the window and next to the door.  Ms. Beckus assigned the employee the responsibility of comparing invoices to receiving and highlighting the documents specific items on the invoices. The employee would also place and receive calls, deal with vendors who came to the window and hand keys to other employees so they could unlock the door and obtain supplies.  Handing or tossing the keys to employees needing to enter the office was the standard practice.  


A year after the employee started in the invoice office, she was moved from the window to across the room closer to the files she would be working with.   At this point the employee’s duties increased.  She started to pay bills and “clear the journal.”  Ms. Beckus told the employee that her duties were changing because, she, Ms. Beckus, needed more help with reports, not activities. 


In response to the employees claim that in one day she got up and down over 60 times, Ms. Beckus pulled the vendor logbook pages for the same dates as the dates the employee counted how often she was up and down.  (Exhibit ER-1).  On the day that the employee logged 66 days, the vendor logbook shows that the employee handled 6 purchase orders.  


Ms. Beckus estimated that an invoice clerk would get up and down 10 times in a day.  On cross examination, Ms. Beckus admitted that the logbook is not complete because it does not show the number of times a vendor would come to the window and require assistance.  Additionally, during the employee’s first year in the invoice office, the employee would be left alone to cover the lunch hour.  After the first year, one person would stay behind so there were always two employees in the office at any one time.  Ms. Beckus testified that she would not characterize the employee as a complainer.  


Roger Skinner, the employee’s husband testified on her behalf.  He testified that he has been employed with the employer for four years in varying capacities. In the capacities he has had occasion to go into the invoice office.  He testified that the door is normally locked and the invoice assistants have to either get up and open the door or bring the equipment to the window.  Due to a recent policy change, the door is always locked and the window is closed off so employee’s can no longer reach in, grab the keys and unlock the door themselves.  


The parties stipulated to the testimony of Tracy Wagner, the employer’s personnel manager.  It was agreed that Ms. Wagner visited the invoice office to receive faxes. Ms. Wagner estimated this would occur 10 times a day.  Each time she went to the window, she was tossed the keys and unlocked the door herself. 


Dr. Mason testified telephonically.  He is Orthopedic Surgeon Fellowship trained and sub- specializes in orthopedic tramatology.   He has treated the employee since 1996.  He testified that in his opinion, it is more probable than not that the left knee problems identified in December of 2000 are related to the right knee injury of 1996.  He explained that it is not uncommon for a patient to start favoring the injured knee postoperativly.  This in turn can place stress on the non-injured knee, which can then be injured. Dr. Mason stated that it was more probable than not that the employee had a preexisting left knee condition that was aggravated by favoring her right knee which was compromised due to a work related injury.    


After reviewing his chart notes, Dr. Mason recalled the severity of the swelling on the employee’s left knee when she presented at his office on December 5, 2000.  He described the movement of her left kneecap as an apple bobbing in a bucket of water.  He explained that when he restricted the number of times the employee could get up and down to 20 times that this is not a magic number.  He selected this number based upon what the employee felt she could comforabley do.  Dr. Mason clarified that it does not matter whether it is one or twenty times, what is significant is that the act of getting up from a chair causes the pain.  This is more important than the number of times a patient gets up and down in a day.  The activity need not be beyond the normal day to day activities to exhibit the symptoms presented by the employee.  Dr. Mason affirmed that it was more probable than not, that the employee had a preexisting condition, arthritis of her left knee, that was exacerbated by her right knee injury and  her invoice clerk duties, thereby increasing the employee’s symptoms.  He explained that the simple movement of getting up and sitting down, because her cartilage was worn out, would aggravate and accelerate the preexisting left knee condition. 


 Dr. Mason compared the employee’s condition to that of a car and with worn out tires.  The more you use the worn out tires, the more you see wear and tear.  You continue to drive the car and the tires continue to wear.  


Dr. Mason further explained that the activities of daily living are not restricted.  Rather, they are encouraged.  Being up walking around, swimming, and low impact activity is good.  It helps to keep the weight down and the muscles strong.  Often times, Dr. Mason testified, recovering from a knee injury can result in a downward spiral – the knee hurts, patient restricts activities and gains weight which result in more stress on the knee.  Dr. Mason agreed with Dr. Woodward’s statement that it is recommended for the employee to be up and walking when recovering from a knee injury.  However, Dr. Mason testified that Dr. Woodward failed to address how the mechanics of movement affect a patient such as the employee.  Dr. Mason summarized his testimony stating that the issue is the motion of the knee moving the body up and down; it’s not the ambulatory activity that is harmful but stairs and the transition from standing to climbing the stairs that is problematic.   

Argument of the Employee


The employee’s left knee condition is related to her May 1996 right knee injury.  The employee asserts that by favoring her right knee, more stress was placed on her left knee thereby aggravating, accelerating, and worsening the left knee.  Dr. Mason limited the employee to getting up and down to 20 times a day. Therefore, it is axiomatic that over 20 times a day is knee intensive.   The SIME physician, when informed of how many times a day the employee gets up and down in a, concluded that the employee’s job would aggravate a degenerative knee problem.  The employee argues that the employee’s job caused an aggravation or acceleration of a left knee degenerative condition and is compensable. 

Argument of the Employer
The employer argues that the employee’s work activities are exaggerated and do not exceed every day activities and are not “left knee intensive.  Moreover, the employer argues that it should not be made to bear the cost of a degenerative condition.  Here, the employer was doing everything it could to help the employee. The employer does not believe assigning it the cost of the employee’s preexisting degenerative condition is good policy.  Moreover, the employee’s claim is time barred under AS 23.30.100.


Finally, the employer argues that we should give more weight to the original SIME report and Dr. Woodward’s opinions because the revised SIME report relies upon self-serving information that has been rebutted by the testimony of Ms. Beckus.  Ms. Beckus is credible; she has no reason to lie.  Additionally, there is no scientific literature to support Dr. Mason’s theory that the employee’s left knee condition is compensable because it was compensating for the right knee.  The preponderance of the evidence shows that getting up and down in a chair would not aggravate the employee’s degenerative knee condition.  There was no traumatic event and no evidence of strenuous activity.  The employer asserts it should not be held responsible. 



FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Is The Employee’s Work A Substantial Factor In Her Left Knee Injury 

 “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  This “presumption of compensability” also applies to a claim that the employee’s work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id. at 316. The presumption can also attach with a work-related aggravation/acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, an employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed condition has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is compensable if the work is a substantial factor in bringing it about.  Burgess, 623 P.2d at 317.  Work is a substantial factor if:  (1) the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


Once the presumption attaches, the employer must then rebut it by substantial evidence that the claimed condition is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, we move to the third step.  At this point the employee must prove, by a preponderance of the evidence, that his/her work was a substantial factor, which brought about the condition or aggravated a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier's of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  An employee who suffers increase is symptoms due to the physical requirements of her job is entitled to workers’ compensation benefits.  DeYonge v. Nana Marriott, 1 P.3d 90  (Alaska 2000).


Applying the presumption analysis described above to the evidence in this claim, we first consider whether the presumption attaches.  Drs. Mason, Woodward, and Gritzka agree that the employee was suffering from a degenerative knee condition in her left knee.  The employee offers two theories of compensability.  One is the condition of her left knee was exacerbated by favoring the right knee due to on-job injury she sustained in May of 1996. The other is that the employee’s job duties have aggravated, accelerated or worsened her pre-existing condition. Dr. Mason’s testimony supports either theory. We the employee has attached the presumption of compensability. 


As to the first theory, Dr. Mason has opined that her left knee was exasperated by the activities of rising in and out of the chair.   We also find that her duties as an invoice clerk required her to get up and out of a chair to accomplish certain tasks.  Dr. Mason testified that it was his opinion that every time the employee raised herself out of her chair and sat back down the mechanics of the movement was wearing away on her knees. We find this evidence that the employee’s left knee became aggravated after having worked in the invoice office for several months is sufficient to raise the presumption of compensability.  As to the second theory, that the employee’s left knee condition is attributable to her May 1996 right knee injury, Dr. Mason testified that it was more probable than not that by compensating for her right knee, the employee aggravated her left knee.  Considering the evidence presented, we find under either theory, that the employee has presented medical evidence that her left knee condition is work related.


We next determine whether the employer has rebutted the presumption by substantial evidence. We examine the employer’s evidence in isolation.  We do not weigh the evidence or the credibility of a witness.  Our State Supreme Court has provided ample guidance to the Board on this matter.  It has determined that the work-related factor need not be the sole factor in causing an employee’s disability.  Tolbert v. Alascom, 973 P.2d 603, 611-12. "[B]enefits will be awarded where the record establishes that the work-related injury is a substantial factor in the employee's disability regardless of whether a non-work-related injury could independently have caused disability." Id. at 612 (internal punctuation omitted). Additionally, the Board has been instructed to “reject the distinction between worsening of the underlying disease process and worsening of the symptoms of disease."  DeYonge, 1 P.3d at 96 (Alaska 2000) (internal punctuation omitted) (quoting Hester v. State, Pub. Employees' Retirement Bd., Hester v. State, Pub. Employees' Retirement Bd., 817 P.2d 472, 476 n. 7 (Alaska 1991).

When examined in isolation, we find the employer has failed to present substantial evidence to rebut the presumption under either of the employee’s theories.  The employer has not presented an alternative explanation for the employee’s left knee condition which, if accepted, would exclude work as the cause of the conditions; or directly eliminated any reasonable possibility the work was a factor in causing the employee’s pain.  
 Dr. Gritzka opined in his June 22, 2002 SIME report that the employee’s work “probably did not aggravate” her left knee condition.   We find this does not exclude work as the cause nor does it eliminate any reasonable possibility that work was a factor. Dr. Gritzka and Dr. Woodward state that there is no medical evidence to support the Dr. Mason’s theory that the left knee condition is attributable to the May 1996 injury. This is not affirmative evidence of an alternative condition that would exclude work as the cause.  Nor has the employer eliminated any reasonable possibility that Dr. Mason’s theory is correct.  Stating that there are no studies that support the Dr. Mason’s theory is not affirmative evidence.  Studies where Dr. Mason’s theory is contradicted by research, rather than the absence of, would be affirmative evidence.   

 
 Moreover, both Drs. Gritzka and Woodward focus on whether the employee’s work was taxing and beyond the normal activities of daily living. Our workers’ compensation system is a no fault system.  We find whether the employee’s work activities were beyond the normal activities of daily living is irrelevant.   It is not necessary that the employee’s underlying condition “worsen.”  A simple increase in symptoms due to the physical requirements of an employee’s job is compensable. DeYonge, supra  (emphasis added).  

We find that Dr. Woodward’s statement that he does not “believe that the claimant’s left knee condition has been substantially aggravated by her work activities.  The claimant has pre-esixting osteoarthritis of the left knee with may cause pain and which, when sever and combined with a varus alignment of the leg and increased body mass index is likely to become worse as part of its natural course” an alternative theory which does not exclude other possible contributing causes, and is insufficient to rebut the presumption. Tolbert, supra at 612.  


We also find Dr. Woodward does not directly eliminate any reasonable possibility that work was a factor in causing the employee’s increase in symptoms.  Nor does he present an alternative explanation which, if accepted, would exclude the work as the cause of the increase in symptoms. We find that neither Drs. Gritzka or Woodward put forth any affirmative evidence that would exclude work or eliminate the employee’s work as a substantial factor in causing the condition.   


Eventhough we find the employer did not present substantial evidence to rebut the presumption, were we to apply the third step, we would find that the employee has established by a preponderance of the evidence that she suffered a compensable injury to her left knee.  At this step in our analysis, we review the record as a whole to determine whether the employee has established that that work is a substantial factor in her need for medical attention. The employee must prove her claim by a preponderance of the evidence; she must induce a belief in our minds that the asserted facts are probably true.  Saxton, 395 P.2d at 72.  

Reviewing the record as a whole, we find the employee had an increase in symptoms attributable to her work.  The employee did not complain of left knee discomfort until she started working in the invoice office.  We reject the employer’s argument that we should give more weight to Dr. Woodward’s EME report than to Dr. Grizka’s  revised SIME report because the revised SIME report relies upon the employee’s self-serving information that has been rebutted by the testimony of Ms. Beckus.  We agree that the employee’s count is self serving and compiled in anticipation of litigation. It begs more questions than it answers.  For example, did the employee count rising up as one and sitting down as one or did she count up and down as one?  We give the employee’s count little weight and assign it minimal relevancy when balanced against Dr. Mason’s testimony that getting up from a chair once a day could be “intensive.”  We find the employer’s argument that to be compensable, the employee’s work activities must be something more than the normal day to day activities is a red herring at best, and at worse is a misstatement of established court precedent.  See generally, 1 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 1 et.seq (1999).  Similarly we reject the employer’s “policy” argument because we find it contrary to the basic tenants of workers’ compensation law.  Id.  

We find Dr. Mason has been the employee’s orthopedic physician for over 4 years and has had the opportunity to observe and evaluate the employee during this time. We find that Dr. Mason has specialized training in the diagnosis and treatment of conditions such as the employees. We give the testimony of Dr. Mason more weight because of his tenure with the employee and his training.  Dr. Mason’s long-term association has provided him with the ability to observe the employee before and after her left knee complaints.  Both Drs. Woodward and Gretzka have had minimal contact with the employee.


We also give Dr. Mason’s opinions and conclusions more weight because his explanation of the employee’s left knee condition and the mechanics of the knee induce a belief in our the minds that the asserted facts are probably true. Dr. Woodward failed to address how the mechanics of movement affect a patient with a preexisting condition such as the employee. We also find it reasonable and more probable than not, given the employee’s pre-existing degenerative condition, that the May 1996 was a substantial factor in the employee’s left knee condition.


We find, based upon the preponderance evidence in the record that the employee did suffer an increase in symptoms attributable to work.  We also find given the employee’s preexisting degenerative disease and the condition of her left knee, that the employee’s work aggravated, accelerated and worsened the employee’s preexisting condition.  We therefore conclude that the employee has established by a preponderance of the evidence that she is entitled to workers’ compensation benefits for her left knee condition.
II. Is the Employee’s Claim for Benefits Associated with Her Left Knee Time Barred Under AS 23.30.100

AS 23.30.100 provides in pertinent part:

Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and the employer…(d) Failure to give notice does not bar a claim under this chapter . . . (2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

It is the employer’s burden to establish the affirmative defense of failure to file either a timely claim or Report of Occupational Injury or Illness (ROI).  Egemo v. Egemo Constr. Co., 998 P.3d 434, 438 (Alaska 2000).  Dismissal of a claim for failure to comply with a statute of limitations is a disfavored defense.  Id.

The employer argues that the employee's claim for her left knee condition, AWCB Case No. 200028670, is time-barred because the employee did not identify a left knee injury on her ROI filed June 13, 1996, AWCB Case No. 199610283.  The employer argues that this failure was prejudicial because it was unable to take steps to mitigate the employee’s condition.   We find the employer’s argument inconsistent with controlling case law and the plain language of the Alaska Workers’ Compensation Act, AS 23.30 et. seq. (the Act).  See, e.g,  Egemo v. Egemo Constr. Co.,  998 P.3d 434 (Alaska 2000); Cogger v. Anchor House, 936 P.2d 157 (Alaska 1997); Kolkman v.Greens Creek Mining Co., 936 P.2d 150 (Alaska 1997).


It is well settled that AS 23.30.100 addresses the filing of an ROI (to provide notice of injury) and AS 23.30.105 address the filing of a claim (a complaint with the Board seeking benefits).  Egmo, supra; Cogger, supra; Kolkman, supra.  Two distinct yet related events.  We find that because the employee is alleging her left knee condition, discovered and diagnosed late 2000, arose out of her May 26, 1996 work related accident, her left knee condition arises under the 1996 ROI, AWCB Claim No. 199610283. The employer does not dispute the timeliness of this ROI.  We conclude that because the employee alleges the left knee condition is related to her May 26, 1996 work injury, it is covered under that ROI and is timely filed under AS 23.30.100(a).  


Conversely were we to find that the employee’s left knee injury is unrelated to her right knee condition, we would conclude under AS 23.30.100(d)(2), her ROI is not time barred.  The AS 23.30.120 presumption of compensability does not attach to a late filed ROI that is not time barred under AS 23.30.100(d)(2).  Here, because we found above by a preponderence of the evidence that   the employee’s left knee condition was aggravated, accelerated, or worsened by her work, it is of no consequence if the presumption does or does not attach.


We also find that the employee filed her workers’ compensation claim for benefits specifically attributable to her left knee condition within two years of “discovery” and its relation to her May 1996 accident.  We conclude that AWCB Claim No. 200028670 was timely filed under AS 23.30.105(a).

III. Attorney’s Fees and Costs

We find the employee's attorney has successfully prosecuted the employee's claims. We find the employer resisted and controverted the employee's claims. AS 23.30.145 states, in pertinent part: 
(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. 


(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee's attorney submitted an affidavit detailing and explaining his fees. He affied that he and his paralegal spent 54.37 hours from March 29, 2002 through July 15, 2003.
 The Board finds the employee has prevailed and is entitled to workers’ compensation benefits associated with her left knee condition.  The employee's counsel was instrumental in obtaining the benefits sought by the employee. This matter was complex - both medically and legally -- and tenaciously fought by the employer. The employer's counsel, Shelby Davison, was a strong advocate for the employer, and is an experienced attorney. The employee's counsel, Michael Patterson, was also a strong and effective advocate for his client. His briefs and his presentation of the employee's claim were detailed, thorough and of assistance to the Board.


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  We find that the employee's attorney and his paralegal spent 54.37 hours on the employee's claim. We find the hours spent are reasonable. The employer has not objected to the employee’s attorney affidavit of costs and fees. The employee' attorney submitted an affidavit in support of paralegal costs. We find that $100 per hour is a reasonable fee for the employee's paralegal. 


We find the employee prevailed on all of her substantive claim. We will award the employee's attorney an hourly fee of $200. The Board finds this amount is reasonable. Accordingly, the employer is ordered to pay the employee his attorney and paralegal fees of  $7,742.  The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting his claim for legal costs. The employee’s attorney seeks 104.30 for deposition expense.  We find this amount was reasonably necessary for the litigation of the employee’s claim.  We will award $104.30 in legal costs to the employee.

ORDER


1. The employee's May 26, 1996 work injury is a substantial factor in causing the 

employee's need for additional medical treatment from December 5, 2000 forward. The employee's need for additional medical treatment is reasonable and necessary. The employer is ordered to pay all medical bills, prescription costs, transportation costs and other related expenses plus interest.


2. The employer is ordered to pay the employee $7,742.00 for attorney's fees and 

paralegal fees. The employer is ordered to pay $104.30 in legal costs.

Dated at Anchorage, Alaska this 18th  day of September,  2003.





ALASKA WORKERS' COMPENSATION BOARD
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 Rebecca Pauli, Designated Chair







____________________________                                






Royce Rock, Member







____________________________                                  






Marc Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MARYANN G. SKINNER employee / applicant; v. WAL-MART, employer; INSURANCE CO OF STATE PA, insurer / defendants; Case No. 199610283M, 200028670; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of  September,  2003.

                             

   _________________________________

      




Robin Burns, Clerk
�








� Major Knee Effusion - A ballotable patella is not normal and indicates the presence of fluid. 


�  A positive Apley’s test can indicate a lateral cartilage tear.


� Second Independent Medical Evaluation


� The Board left the record open to afford Mr. Patterson time to supplement his affidavit of attorney’s fees.  The record closed on August 19, 2003.  The employee attorney’s supplemental affidavit of attorney fees and costs was received almost one month after the record closed and will not be considered by the Board. 


� Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).
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