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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	EDNA A. ANCHETA, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

PROVIDENCE ALASKA MEDICAL CENTER,

                                                  Employer,

                                                   and 

PROVIDENCE HEALTH SYSTEM - WASHINGTON,

                                                  Insurer,

                                                            Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200022777
      AWCB Decision No. 03-0230

       Filed with AWCB Anchorage, Alaska 

       September 23, 2003



On September 4, 2003, in Anchorage, Alaska, the Alaska Workers' Compensation Board (“Board”) heard the parties' joint stipulation to pay the employee's attorney fees.  The matter was heard on the basis of the written record.  Attorney Michael J. Jensen represents the employee.  Nita Van Vorhis represents the employer and its insurance carrier.  The record closed on September 4, 2003.

ISSUE


Shall the Board approve the parties’ stipulation for payment of attorney fees?

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of her employment on October 2, 2000.  Disputes arose between the parties and the employee filed a workers' compensation claim seeking a compensation rate adjustment and reimbursement of overpayments taken by the employer.  She retained the services of attorney Michael J. Jensen to assist her in her claim.


On August 14, 2003, the parties submitted the following Stipulation:


Come now the parties and agree and stipulate to resolve the issue of attorney's fees and costs pertaining to the compensation rate adjustment claim dated May 15, 2003.  This stipulation, with the exception of attorney's fees and costs attributable to the employee's compensation rate claim, does not close or otherwise effect the employee's entitlement to workers' compensation benefits due pursuant to the Alaska Workers' Compensation Act.


The employer has accepted the compensability of the employee's October 2, 2000 workers' compensation injury.   It is agreed that the employee's gross weekly earnings are adjusted to $750.42 based on currently documented employer contributions to the employee's pension plan of $32.42 per week.  This $750.42 gross weekly earnings equals an Alaska TTD rate of $498.98 per week.  The adjusted rate will be paid retroactive to the date of injury.  The employer's prior controversions are withdrawn and any claimed overpayment of TTD is also withdrawn.  An overpayment taken will be reimbursed to the employee.


It is agreed that employee's attorney has performed valuable services on behalf of the employee.  The employer agrees to pay in satisfaction of the employee's claim for attorney's fees and costs for services relating to the compensation rate claim the amount $2,775.00 in attorney's fees and paralegal costs and $75.00 in legal costs.  Upon approval of the Stipulation and payment of these fees and costs the employee's March 23, 2003 and May 15, 2003 workers compensation claims may be withdrawn.

The employee's attorney included an Affidavit of attorney's fees and costs with the stipulation.  The parties requested an order awarding attorney fees.  In accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d 156 (Alaska 1994), the Board here issues an order based on that stipulation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
PETITION TO RESOLVE DISPUTE BY STIPULATION


The parties request the Board approve their stipulation of attorney fees and costs. AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The Board's regulations at 8 AAC 45.050(f) provide, in part:


(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. . . .


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


The Board interprets 8 AAC 45.050(f)(1) to authorize the award of benefits and the dismissal of claims of parties, based on the stipulation of the parties.  See Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999).  The employer has agreed to pay the benefits sought by the employee, and the employee is not specifically waiving any future compensation or medical benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (“C&R”) agreement is not necessary.  Accordingly, the Board will consider this stipulation under 8 AAC 45.050(f)(1). 


Based on the Board's review of the record, and on the parties' stipulation of the facts regarding this case, the Board will exercise its discretion to resolve the issues regarding attorney’s fees and legal costs, and issue an order in accord with 8 AAC 45.050(f), AS 23.30.260, and AS 23.30.145(b).  This order will bind the parties to the terms of the stipulations contained in their joint petition, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d at 161.  See Garrison v. Personnel Plus, Inc., AWCB Decision No. 99-0204 (October 6, 1999).  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130. 


II.
AWARD OF ATTORNEY FEES AND COSTS


The parties seek the approval of a joint stipulation for attorney's fees and costs.  Attorney fee requests must be approved by the Workers’ Compensation Board.  AS 23.30.260 provides, in part:


Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .


AS 23.30.145(b) provides, in part:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  In this case, the parties have filed a written stipulation to resolve the employee’s claim for attorney fees.  The Board finds the payment of the benefits claimed by the employee in this case was resisted by the action of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of attorney's fee under subsection .145(b).  The employer eventually agreed to pay the employee certain claimed benefits.  Consequently, the Board can award fees and costs under subsection .145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978);  Childs, 860 P.2d at 1190.


Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held that Board attorney fee awards should be reasonable and fully compensatory, considering the contingent nature of representing injured workers, to insure adequate representation.


In light of these legal principles, the Board has examined the record of this case, the written stipulation of fees and the employee's Affidavit of Attorney's Fees and Costs.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, the Board finds the fees claimed were reasonable for the successful prosecution of this claim.  Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).  Under AS 23.30.145(b), the Board will award the employee reasonable attorney fees and costs of $2,775.00 and legal costs of $75.00.

ORDER


The employer shall pay the employee reasonable attorney fees of $2,775.00 under AS 23.30.145(b) and legal costs of $75.00.  The parties shall be bound by the terms of their August 14, 2003 Stipulation.

Dated at Anchorage, Alaska this     day of September 2003.

ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






William P. Wielechowski,

                               



Designated Chairman







______________________________                                






Richard H. Behrends, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EDNA A. ANCHETA employee / claimant; v. PROVIDENCE ALASKA MEDICAL CENTER, employer; PROVIDENCE HEALTH SYSTEM - WASHINGTON, insurer / defendants; Case No. 200022777; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this     day of September 2003.

                             
_________________________________

                            




Shirley A. DeBose, Clerk
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