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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                 Juneau, Alaska 99802-5512

	MICHAEL L. MARTIN 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

SILVER BAY LOGGING, INC.

                                                    Employer,

                                                             Defendant,
And

ALASKA TIMBER INSURANCE EXCHANGE,

                                                 Insurer,

                                                             Defendant.
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	        FINAL

        DECISION AND ORDER 

        AWCB Case No. 200120095

        AWCB Decision No. 03-0231 

         Filed with AWCB Anchorage, Alaska

         September 25, 2003


On August 12, 2003, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) met to hear the employer’s request for reimbursement of benefits, costs, and attorney fees for the employee’s having taken workers’ compensation benefits while working, as well as the employer’s request that the Board refer this matter to the prosecutor’s office.  The Board also heard the employee’s petition requesting that the Board reverse the Rehabilitation Benefits Administrator’s (“RBA”) eligibility evaluation determination (“EED”) of May 10, 2002, which found the employee ineligible for benefits.  The employee represented himself at the hearing.  Attorney Patricia Zoble represented the employer and insurer.  At the conclusion of the hearing, the record was held open for the introduction of subpoenaed bank records.  The bank records were received on August 14, 2003 and correspondence from the employee regarding the bank records was received on August 22, 2003. The record was closed on August 27, 2003 when the Board next meet.

ISSUES

1. Shall the RBA’s May 10, 2003 determination be reversed?

2. 
Did the employee obtain compensation benefits by knowingly making a false or misleading statement or representation, and should those benefits be reimbursed under AS 23.30.250(b)? 

3.
Shall the Board refer the employee to the District Attorney for criminal investigation?

SUMMARY OF THE EVIDENCE


The employee sustained an injury to his low back on September 29, 2001 in a bus accident during his work as a timber cutter for the employer.  He was brought to Wrangle Medical Center emergency room in Wrangell, where he was diagnosed with moderate contusion of the scalp and skull with no evidence of a concussion and no x-ray evidence of a neck injury.  The employee was observed for two hours and discharged.  


The employee was seen on October 1, 2001, by John A. Belt M.D., for persistent pain in the low back and mild headache.  Dr. Belt's impression was acute lower back strain and improved contusion of the skull. (October 1, 2001 Dr. Belt Physician’s Report.)


On November 2, 2001, an MRI was performed which showed at L4-5 a posterior disk protrusion, which was the eccentric to the neural foraminal narrowing; at L4-S1, a more broad-based disk protrusion subtly eccentric to the right.  This was associated with mild narrowing of the AP canal.  No significant neural foraminal encroachment was observed.


The employee was seen by David McCandless, M.D., on November 30, 2001 who reported, "[The employee] could return to light-duty without any heavy lifting, climbing, jumping, or bending."  The employee did not report to the physician that he was already working at the Marine Bar as a bartender.


The employee was seen by Hans Carlson, M.D., at the Oregon Health and Science University Hospital on January 14, 2002.  Dr. Carlson recorded that the employee enjoys hunting, fishing, softball, and bowling but is unable to do any of these things with his current work-related injury.  Dr. Carlson’s impression was chronic low back pain.  The employee did not report to the doctor that he was working. (January 14, 2002 Dr. Carlson Physical Examination and History.)


On January 18, 2002, the employee was seen by Robert Hart, M.D., who assessed lumbar spinal stenosis with probable new-onset radiculopathy secondary to herniated disc on the left at L4-L5.  (January 18, 2002 Dr. Hart Progress Report.)  On March 28, 2002, in Portland, Oregon, Dr. Hart performed an L4 laminectomy with bilateral partial facetechomies up and foraminotomies and a L4-L5 discectomy.  On March 28, 2002, Dr. Hart anticipated that the employee would be medically stable on June 30, 2002.  (March 28, 2002 Dr. Hart Operative Report.)  On March 29, 2002 Dr. Hart opined that the job description for Faller I would be within the employee's physical capacities at the time of medical stability. (March 29, 2002 Dr. Hart narrative report.)  


When the employee left Wrangell, on or about March 23, 2002, for surgery in Oregon, Chris Jamieson was hired to take the employee's shift.  When he returned, on May 22, 2002, Ms. Jamieson was laid off and the employee resumed his work at the bar. (April 10, 2002 Dep. of Christinah Jamieson.)  Police records indicate he worked as a bartender at the Marine Bar and made reports of problems at the Marine Bar in that capacity.  (Employer’s Hearing Notebook Item 5.)  


On May 10, 2002, the RBA determined that the employee was not eligible for reemployment benefits since his doctor predicted that he would have the physical capacities to return to his job at the time of injury.  The employee filed a claim on May 22, 2002 seeking a review of the reemployment benefits determination.

On June 17, 2002, Dr. Hart wrote a letter stating the employee was incapable of returning to his prior work as a Faller given his current level of pain and that the employee “continues to remain disabled from his previous work for the next year”.  (June 17 letter from Dr. Hart to “Whom It May Concern”).  On June 25, 2002, Dr. Hart reported the employee was doing well with good resolution of his radicular symptoms but had a persistent backache.  The employee did not report to the physician that he had returned to work as a bartender in early May.  Dr. Hart reported the employee “feels he is unable to do his prior job in heavy labor”. (June 25, 2002 Dr. Hart Narrative Report.)

At the request of the employer, Private Investigator Wayne Mallot, went to Wrangell to observe the employee from October 19, 2002 through October 21, 2002.  Mr. Mallot reported observing the employee working as a bartender at the Marine Bar and that on October 19, 2002 the employee told him that he was working at the Marine Bar on a regular schedule. (Employer’s Hearing Notebook Item 6.)  

According to depositions of various citizens of Wrangle, the employee bartendered at the Marine Bar from October of 2001 through November 2002, at which point he left for a vacation in Mexico.  He worked a regular night shift, 6:00pm to closing, originally five nights a week and later four nights a week.  He was the sole individual responsible for the bar area.  He cooked food, served liquor and food, cleaned the bar area, stocked the bar, sold liquor from the liquor store and stocked it.  He was responsible for closing the bar, securing receipts for the night, maintaining order in the bar and was in charge of the facility during his shift.  He had authority to cash checks for patrons and preformed all of the duties of the other individuals hired to be bartenders. The employee held himself out as a bartender, and procured his TIPS card so he could legally work as a bartender. (April 2003 Deps. of Lynn D. Allen, Chris Jamieson, Kimberly Rose Brink, Joel L. Smalley, Barbara J. Hommel, Myrna Rose Torgramsen II, Christinah Jamieson and November 13, 2002 Dep. of Michael L. Martin.)

The employee was evaluated by Michael J. Battaglia, M.D., at the employer's request on November 5, 2002.  Dr. Battaglia opined that: (1) the employee is unable to return to work as a timber Faller and that the employee should pursue a more sedentary job that requires that he only with 20 to 25 pounds;  (2) the employee is medically stable; and (3) the employee has a 17 percent impairment of a whole person.  Dr. Battaglia did not report whether the employee told him that he was working as a bartender. (November 2, 2002 Dr. Battaglia Independent Medical Examination “IME”.)


Sometime in November 2002, the employee left Wrangell for a vacation in Mexico.  On November 13, 2002 the employer took the deposition of the employee in Juneau, Alaska.  On November 21, 2002 the employer controverted all benefits based upon evidence of the employee’s capacity to be employed and his actual performance of the work of a bartender.   The employee received continuous Temporary Total Disability (“TTD”) benefits from the date of his injury, until November 21, 2002.

On April 10, 2003, the employer took the depositions of Christinah Jamieson, Lynn D. Allen, Eric L. Yancey, Joel L. Smalley, Barbara J. Hommel, and Myrna Rose Torgramsen II, in Wrangell, Alaska.  On April 11, 2003, the employer took the deposition of Kimberly Rose Brink in Wrangell, Alaska.  A hearing scheduled for June 17, 2003, was continued to August 12, 2003 due to the unavailability, due to injury, of one of the employer’s witnesses, Mr. Wayne Mallot.

At the August 12, 2003 hearing, John L. Tullis Sr., a real estate agent, testified that about three months earlier he and the employee had discussed the employee buying the Marine Bar and that the employee told him he was working at the Marine Bar to learn how to run it, but was not being paid.


At the August 12, 2003, hearing the employee attempted to contact Patty Warwick, the owner of the Marine Bar, by telephone, to have her testify, but was unsuccessful.


At the August 12, 2003, hearing the employee testified that he is currently employed as a warehouse person at the “House of Liquor” in Wrangell for 40 hours a week.  He testified he started working part-time at the “House of Liquor” on April 25, 2003.  At the August 12, 2003, hearing the employee argued that the RBA was wrong to find him ineligible for reemployment benefits, that subsequent to the RBA’s May 10, 2002 determination both Dr. Hart and Dr. Battaglia opined that he was not going to be able to return to work as a faller, that he was not paid to be a bartender, that he was doing bartender work only as training in anticipation of purchasing the Marine Bar, and that he did not misrepresent his physical capabilities to his physicians.  The employee maintains that he was not "working" as a bartender, because he was not paid for his work.  The employee argues that while he performed the services of a bartender, this does not count as employment since he maintains he was never paid for these services.  He does not deny that he received tips and that others were paid in the range of $9.00 an hour for the type of work he was performing.  He argues that he was a volunteer since he was learning

the business, as it was his intent to buy the business from Ms. Warwick.  Letters from Ms. Warwick (undated) and Lynn Allen (February 5, 2003) state the employee was not an employee of the Marine Bar. (Employer’s Hearing Notebook Items 7 and 8.)  

At the August 12, 2003 hearing, Becky Altman, a claims adjuster for Alaska Timber Insurance Exchange, testified that she frequently talked to the employee about his status, the employee never informed her he was working or training as a bartender, that she had received telephone calls from Wrangell residents informing her that the employee was working as a bartender at the Marine Bar, that the employee was being paid $524 a week in TTD by checks that required him to attest that he was not working, and that employee did not inform Dr. Carlson, Dr. Hart or Dr. Battaglia that he was working as a bartender.

At the August 12, 2003 hearing, J. R. Wyatt Jr., of OSC Vocational Systems testified that he met with the employee in Wrangell on March 7, 2002 for a rehabilitation evaluation and that the employee did not mention any interest in buying a bar or obtaining his TIPS card.

At the August 12, 2003 hearing, Private Investigator Wayne Mallot testified that he had been hired by the employer to investigate the employee’s claim, that he went to Wrangell from October 19, 2002 through October 21, 2002 and observed the employee working as a bartender in the Marine Bar without supervision, that he observed the employee doing the bartender job without any apparent physical limitations, that employee led him to believe he was being paid to work as a bartender, that employee told him he was bowling in a league and fishing.  Mr. Mallot identified a surveillance videotape he recorded on October 19, 2002 and played the videotape for the Board.  The videotape was of the employee working as a bartender and cook in the Marine Bar.
At the August 12, 2003 hearing, Michael Jason Fleming, a wage and hour investigator for the Alaska Department of Labor, testified that even volunteer workers for a business are considered employees and due at least the minimum wage under Alaska law.

In its brief and at the August 12, 2003 hearing the employer argued that the employee obtained compensation by knowingly making false or misleading statements including testifying at deposition that he was not working when, in fact, he was working full-time as a bartender, testifying at his deposition falsely regarding his physical capacities, and misrepresenting his physical capacities to his physicians.  The employer also argued that the employee was not entitled to TTD benefits since he was physically capable of working.  The employer also argued that under AS 23.30.041(e)(2) the employee is not eligible for reemployment benefits because he was employed as a bartender following his injury for a period long enough to obtain the skills to compete in the labor market.    The employer argued that, whether he wanted to be paid or not, under Alaska law the employee is legally entitled to payment for his work as a bartender.  The employer also argued that even if the Board does not find fraud, the employer is entitled to recoup overpayments from future benefits.  It is the position of the employer that whether the employee was paid under the table or worked for tips only, his activities in the bar showed an employability and he lied to the employer and his physicians regarding his ability to be fully employed in order to unlawfully take compensation benefits.  


Subpoenaed bank records of the employee for the periods November 1, 2001 to November 30, 2001, February 1, 2002 to February 28, 2002, and September 1, 2002 to September 30, 2002 were received on August 14, 2003.  They indicated cash deposits of $500.00 (November 9, 2001), $400.00 (November 21, 2001), and $850.00 (September 12, 2002).  August 22, 2003 correspondence from the employee regarding the bank records was received on August 22, 2003 in which the employee claimed the cash deposits came from the sale of logging tools/parts and a loan repayment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  SHALL THE BOARD REVERSE THE DECISION OF THE RBA THAT FOUND THE EMPLOYEE INELIGIBLE FOR REEMPLOYMENT BENEFITS?
A.
STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion."  See, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (7th ed. 1999).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . ..  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.


On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

B.
LATE-PRODUCED EVIDENCE

8 AAC 45.070(b)(1)(A) provides, in part:



[F]or review of an administrator’s decision issued under AS 23.30.041(d), a party must file a claim or petition asking for review . . ..  In reviewing the administrator’s decision, the board will not consider evidence that was not available to the administrator at the time of the administrator’s decision, unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration . . ..


The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  See, e.g., Kelley v. Sonic Cable Television, 3AN 89‑6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN‑90‑4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in the appeal of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.  See Snell v. Interstate Brands Corp., AWCB Decision No. 99-0110 (May 12, 1999); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 

In this case, a new medical opinion from Dr. Hart, the employee’s treating physician, produced after the RBA’s May 10, 2002 determination, contradicted his previous opinion that the employee could, when medically stable, return to work as a faller.  Additionally, Dr. Battaglia’s November 5, 2002 IME report also reported that the employee is unable to return to work as a timber Faller and that the employee should pursue a more sedentary job that requires that he only lift 20 to 25 pounds. (November 2, 2002 Dr. Battaglia Independent Medical Examination “IME”.)  Under 8 AAC 45.070(b)(1)(A) we find this evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration by the employee.  We conclude 8 AAC 45.070(b)(1)(A) does not exclude the Dr. Hart’s and Dr. Battaglia’s medical records from our consideration.  See, e.g., Walin v. First National Bank of Anchorage, AWCB Decision No.  01-0094 (May 8, 2001). 

C.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS

AS 23.30.041 provides, in part:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" for 

(1) the employee's job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."


(Emphasis added)


After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


On June 17, 2001 Dr. Hart disapproved the employee’s physical capacity to perform the duties of the SCODRDOT
 job description for the job the employee held at time of injury; and on November 5, 2002 Dr. Battaglia opined that the employee is unable to return to work as a timber Faller and that the employee should pursue a more sedentary job that requires that he only lift 20 to 25 pounds and rated the employee's injury at seventeen percent PPI.  We find Dr. Hart’s and Dr. Battaglia’s opinions concerning the employee’s injury and disability provide substantial evidence that he is entitled to reemployment benefits.  

In light of Dr. Hart’s change of opinion we cannot find substantial evidence in the record that the employee can return to the job he held at the time of his injury, nor can we find substantial evidence to rebut Dr. Battaglia’s PPI rating.  Anderson v. Four Star Terminal, AWCB Decision No. 96-0480 (December 23, 1996).  We conclude there is not substantial evidence that the employee is ineligible for reemployment benefits under AS 23.30.041(e)(1), or under AS 23.30.041(f)(3).  DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.  



Based on the findings and conclusions above, we cannot find substantial evidence to support the RBA's determination under AS 23.30.041(e)(1) that the employee will have the physical capacity to return to work as a Faller.  Accordingly, under AS 23.30.041(d) we will reverse and remand the May 10, 2002 decision to the RBA for further investigation.


During that further investigation the RBA shall also consider whether the employee’s work as a bartender has rendered him ineligible for reemployment benefits under AS 23.30.041(e)(2).  We find from the deposition and hearing testimony that the employee held the job as bartender at the Marine Bar from October 2001 until November 2002.  Accordingly under AS 23.30.041(e)(2) the employee may be ineligible for reemployment benefits even if he is medically unable to return to his work at the time of injury, and we instruct the RBA to investigate this issue.

2. DID THE EMPLOYEE OBTAIN COMPENSATION BY KNOWINGLY MAKING FALSE OR MISLEADING STATEMENTS?

A.  
THE EMPLOYEE MISREPRESENTED HIS EMPLOYMENT STATUS.


The testimony and evidence is clear that the employee was performing the job of a bartender at the Marine Bar, while receiving TTD benefits.  The employee alleges he was not paid, other than tips, for his work as a bartender.  While there is no evidence that he did in fact receive payment from the Marine Bar for his services, expert testimony at the August 12, 2003 hearing was that Alaska law requires that he be paid at least minimum wage for his work as a bartender.  Alaska’s Wage and Hour Act requires that at least minimum wage be paid for hours worked in a pay period.  The wage and hour act exempts “volunteers” only if the individual is engaged in activities for a nonprofit organization, the individual provides emergency medical services only on a voluntary basis, serves with a full-time fire department only on a voluntary basis, or provides ski patrol services on a voluntary basis.  AS 23.10.055(15) and (16).  Since the employee was not working in any of these capacities, we find he was entitled to be paid for his work as a bartender and has a valid unpaid wage claim against the Marine Bar, which he could assert at any time.  


There is no evidence that the employee’s September 29, 2001 injuries prevented him being paid for his bartending work.  The record reflects that the other bartenders at the Marine Bar were paid $9.00 an hour for the type of work he was performing. (April 10, 2003 Dep. Of Lynn D. Allen.)  Additionally, we find the employee’s explanation, that his months of full time work as a bartender was unpaid training in anticipation of purchasing the Marine Bar, is not credible.  Accordingly we find that the employee was working while receiving workers’ compensation TTD benefits.  


The employee received TTD from the employee from the date of the injury, September 29, 2001, but did not inform his physicians that he was working as a bartender beginning in October 2001.  The employee did not inform the insurance adjuster that he was working. (August 12, 2003 hearing testimony of Becky Altman). 


Directly below the signature line of each TTD check the employee received was the following statement:

I certify, as attested by my signature, that I have not received, unemployment or worked in any employment or self-employment gainful or otherwise during the period of disability covered by this check.  (Employer’s Hearing Notebook Item 9.)  

The employee signed these TTD checks attesting that he was not working while he was in fact working full time as a bartender.  The Board finds the employee’s signing of the TTD checks constitutes a contemporaneous and ongoing deception by the employee to obtain TTD benefits.

The employee testified at deposition that he had never been a bartender and was incapable of doing so when, in fact, he had been working full-time as a bartender.  The employee testified, under oath, on November 13, 2002 that he never worked at the Marine Bar or the Hungry Beaver Motel and Restaurant, owned by Patti Warwick, in Wrangell Alaska. (November 13, 2002 Dep. of Michael Martin.)

Q. Have you ever worked for her [Ms. Warwick]?

A. No.

Id. at 79.  The employee also testified that:

A. [E]verybody always told me I was a natural bartender from Day One that was ever born.  I can do it.  I mean, it's just that I can't -- I don't know if I can stand behind a bar that long, but there is already a lady that manages the place.

Id. at 88.  The employee also testified that he has never been a bartender, except to “play around”:


Q.  Have you ever been a bartender?


A.  Played around at it here and there, but-


Q.  Where did you played around at it?

A. I worked for Patty on her -- volunteered down there when she had her          anniversary party, like a year and a half ago. . .   


Q.  When was that?


A.  I don’t know.  This was August, September, somewhere in there, 2001.


Q.  Before or after the accident?

A.  Right before I got hurt.  You know, I have bartended down south in Oregon, years ago.  You know, just private parties, I was the elected person for bartender.

Id. at 88-89.  However, the employee testified that he has a “TIPS card”, which he obtained after paying to attend an alcohol server education class in August of 2001.  Id.  at 89-90.  AS 04.21.025 requires that persons who sell or serves alcoholic beverages in licensed establishments complete an approved alcohol server education course and upon completion of one of the approved courses the participants receive what is called a “TIPS card”
.


At the August 12, 2001 hearing the employee admitted he “did not tell the whole truth” at his deposition regarding his working as a bartender.  Contrary to his deposition testimony the preponderance of the evidence shows that the employee began working five days a week, from 6:00 p.m. until closing, as a bartender at the Marine Bar in October 2001.  The employee took time off from work from approximately March 23, 2002 through May 22, 2002 to have back surgery, and he returned to his regular shift on May 22, 2002, otherwise he worked his regular schedule without missing time. (Affidavit of Chris Jamieson and Dep. of  Ms. Allen.)  Ms. Jamieson, a former Marine Bar employee, testified that as a bartender, the employee was responsible for keeping the bar and the liquor store stocked.  Ms. Jamieson observed the employee moving cases and kegs of beer.  See also: Affidavit of Joel Smalley (the employee was an employee of the Marine Bar, his schedule was Wednesday through Sunday, 6:00 p.m. to closing, and Mr. Smalley observed the employee stocking the bar): affidavit of Lavonne Kagee (the employee has worked as a bartender at the Marine Bar since the fall of 2001, the employee has served members of her family beer at the Marine Bar.)(See also depositions of various Wrangell residents including Lynn Allen, Chris Jamieson, Joel Smalley, Barbara Homme, and Myrna Rose Trogramsen II).


Various police reports from the Wrangell Police Department also indicate that the employee was employed as a bartender at the Marine Bar. (Employer’s Hearing Notebook Item 5.)  Surveillance of the employee by investigator Wayne Mallot was performed between October 17, 2002 and October 21, 2002.  During that surveillance the employee indicated to the investigator that he had started working at the Marine Bar on Halloween 2001 as a fill in bartender and stayed on because he needed the work.  The investigator observed the employee serving drinks and cooking and serving food. (August 12, 2003 hearing testimony of Wayne Mallot.)


We find the unattested letter of Patty Warwick to be unreliable as evidence.  We find the unattested letter of Lynn D. Allen to be unreliable as evidence.  We find the deposition testimony of Lynn D. Allen, that Ms. Warwick told her the employee was talking to her about buying the Marine Bar, to be unpersuasive to establish that he was not being paid.


Considering all the evidence and testimony we find the preponderance of evidence indicates that the employee intentionally misrepresented and concealed his employment status by making false and misleading statements for the purpose of collecting TTD benefits.
B.  
THE EMPLOYEE MISREPRESENTED HIS PHYSICAL CONDITION.

At his deposition the employee testified that the most he could lift was a gallon of milk:

Q. [H]ow about lifting?  What do you think the max is you can lift?

A. Not very much.  The kids pack the gallons of milk and stuff out of the store for me.

Q. So what would you guesstimate?

A. I mean, I can pick up things, but if you are talking about picking up something that doesn’t hurt, a gallon of milk is about the limitation.


*  *   *

Q. [T]en pounds or less; is that about right?

A. Yes.

(November 13, 2002 Dep. of Michael Martin at 38.)


The employee also testified that he cannot repetitively bend. Id. at 41.  Contrary to this testimony, the employee regularly stocked inventory at the Marine Bar, which involved lifting and carrying cases of beer, which are heavier than “a gallon of milk”.  (Deps. of Smalley and Torgramsen).


Additionally, the employee testified that he has not been bowling since 1997. Id., Dep. at 54.  The employee testified:

Q. Do they even have a bowling alley in Wrangell?


A.
Yes, two lanes.


* * *


A.
They got two lanes in the Elks Lodge.


Q.
Do you have to be a member of the Elks to go there?


A.
Yes.


Q. 
So have you ever bowled in Wrangell?


A.
No.  They have asked me to, but I said there is no way I can throw a bowling ball.


Q.
Are you a member of the Elks?


A. 
Yes . . . . 

Id. at 54-55.  Contrary to the employee’s testimony, Private Investigator Wayne Willott reported and testified that on Monday, October 21, 2002, the employee said he was going bowling and that he is in a bowling league that plays every Monday night.  Mr. Willott testified the employee went to the Elks and remained there for several hours and then the employee returned to the Marine Bar where he said he had finished bowling.  Wrangell Elk’s Lodge men’s bowling league records also indicate that the employee had played three league games prior to March 15, 2002. (Wrangell Elks Lodge #1595 Men’s Bowling League final standings record dated March 15, 2002.)


The employee told Dr. Carlson, that he could not fish with his symptoms.  (January 14, 2002 Dr. Carlson Physical Examination and History.)  His statement to Dr. Carlson conflicts with his deposition testimony that he went fishing with his son as much as four times a week during the summer of 2002.  (Michael L. Martin November 13, 2002 Dep. at 51.)  

The employee told Dr. Carlson that he had been off work since his injury and that, while he enjoyed bowling, he was unable to do it with his current symptoms.  (January 14, 2002 Dr. Carlson Physical Examination and History.)  We find the employee misrepresented his physical capacities to his physicians and did not inform his physicians that he was working as a bartender beginning in October 2001.   

We find the employee misrepresented his physical capacities, by concealing from the employer, the fact that he had the physical capability to do light duty work and that he was in fact working as a bartender.

3. IS THE EMPLOYER ENTITLED TO REIMBURSEMENT OF OVERPAYMENTS AND ATTORNEY’S FEES AND COSTS AND RECOUPMENT OF TTD  OVERPAYMENTS FROM FUTURE BENEFITS?


The employer argues the Board should order the employee to repay all compensation, plus the employer’s attorney fees and costs.  The employer seeks reimbursement for $84,541.09 in benefits, attorney’s fees of $15,234.00 and legal costs of $3,280.17.  (May 1, 2003 Affidavit of Attorney Fees.)  AS 23.30.250(b) grants the Board jurisdiction to order repayment of benefits and attorney fees and costs for fraudulent claims when the Board finds “that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit.”
  Additionally, under AS 23.30.155(j), if the employer has made overpayments of benefits, the employer is entitled to be reimbursed by withholding up to 20 percent of future benefit payments unless the Board approves a higher percentage of withholding.  


The Board is persuaded that the employee knowingly made false and misleading statements and representations to obtain workers’ compensation benefits.  The Board concludes that the employer has met its burden of proof by a preponderance of evidence
 and therefore, the employer’s request for reimbursement is granted.  The Board finds the employee made the following false or misleading statements and representations for the purpose of obtaining workers’ compensation benefits: (1) Signed TTD benefit checks stating he was not working. (2) Failed to inform various doctors that he was working. (3) Failed to inform the insurer’s claims personnel that he was working. (4) Testified he was physically unable to be a bartender.  (5) Testified he had never worked as a bartender. (6) Testified that the most he could lift was a “gallon of milk”. (7) Told Dr. Carlson that he was unable to bowl. (8) Testified that he had not bowled in Wrangell.  


The Board finds that the employee knowingly made these misrepresentations with the intent to mislead the employer and receive TTD compensation to which he would otherwise not be entitled.  The Board finds that the employer paid TTD in the amount of $30,490.70. (Employer’s November 25. 2002 Compensation Report.)  The Board finds the employer is entitled to reimbursement under AS 23.30.250(b) and AS 23.30.155(j) for TTD payments paid while the employee was in fact working.  This does not include any time that the employee was unable to work due to his March 28, 2002 back surgery,
 which the Board finds to be from March 23, 2002 through May 22, 2002 (60 days).  Accordingly, subtracting $4,495.20 (60 days at $74.92 per day.) from $30,490.70 equals $25,995.50 that the employer is entitled to reimbursement.  The Board further finds that the employer has incurred attorney’s fees of $15,234.00 and legal costs of $3,280.17 to which it is entitled to reimbursement under AS 23.30.250(b).  The Board, under the authority granted by AS 23.30.155(j), approves withholding of any future compensation benefits at the rate of 100 percent until full reimbursement of the $25,995.50 for TTD overpayment under this decision and order is achieved.  


The Board has been unable to determine from the record the justification for the employer’s request for reimbursement in the amount of $84,541.09.  The Board speculates this amount represents all benefits paid to the employee including medical benefits.  The Board does not find that the employee’s medical benefit payments were the result of any false or misleading statements by the employee and accordingly finds them not reimbursable.



4.  SHOULD THE BOARD REFER THIS MATTER TO THE PROSECUTOR’S OFFICE UNDER AS 23.30.250?


The employer asserts that the employee’s statements were in violation of AS 23.30.250(a), which states:

A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers’ compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120 – 11.46.150.  


This particular statute section removes jurisdiction from the Board and places it in Superior Court – (a) allowing civil damages for “a person adversely affected by the conduct” of the offending party and (b) providing criminal penalties for theft by deception.  The Board does not have the jurisdiction to assess criminal sanctions or civil damages.  


AS 23.30.250(a) refers to AS 11.46.120 through 11.46.150, sections which define the monetary values triggering the application of various levels of felony or misdemeanor charges.  These range from Class B misdemeanor (11.46.150) to Class B felony (11.46.120). These are criminal penalties and criminal sanctions.  Criminal penalties are imposed by the State and may not be prosecuted through private action.
  The Board has consistently held that it has no criminal jurisdiction; and has expressly found that AS 23.30.250(a) is, at least partially, a criminal statute over which it has no jurisdiction.
 


The Board has determined that it has the authority to refer matters to the District Attorney where appropriate.
  As stated in detail above, there is credible evidence the employee knowingly made false or misleading statements and representations with the intent to mislead the employer and receive compensation to which he would otherwise not be entitled.  The Workers’ Compensation Division is ordered to send a copy of this decision and order to the District Attorney’s office for their review to determine what, if any, criminal prosecution should be taken.

ORDER

1. The employee's appeal of the May 10, 2002, RBA determination is granted.  The RBA's determination dated May 10, 2002, finding the employee not eligible for reemployment benefits under AS 23.30.041(e)(1), is reversed and remanded to the RBA for further investigation and re-determination.

2.
Under AS 23.30.250(b), the Board orders the employee to make full reimbursement of the costs of the TTD benefits obtained by the employee while working, $25,995.50.

3.
Under AS 23.30.250(b), the Board orders the employee to make full reimbursement of the costs of the attorney’s fees and legal costs incurred by the employer, $18,514.17.
4.
Under AS 23.30.155(j), the Board authorizes the employer to recoup its overpayment of TTD benefits at the rate of 100 percent from any future payment of compensation benefits. 

5.
The employer is ordered to send a copy of this decision and order to the District Attorney’s office for their review to determine what, if any, criminal prosecution should be taken.

Dated at Anchorage, Alaska this  25th day of September, 2003.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL L. MARTIN employee / applicant; v. SILVER BAY LOGGING, INC., employer / defendant and ALASKA TIMBER INSURANCE EXCHANGE, Insurer / defendant; Case No. 200120095 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of September, 2003.
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Robin M. Burns, Clerk
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� Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Tiltles U.S. Department of Labor Employment an Training Administration 1993.


� The Training Intervention Procedures for Servers “TIPS” course is offered by the Alaska Hospitality Alliance.


� AS 23.30.250(b) states: If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).





� See DeNuptiis v. Unocal Corp. 63 P.3d 272 (Alaska 2003) holding the standard of proof to be used in reimbursement claims is the preponderance of the evidence standard.


� Id.  


� Id.


� See e.g., Doyle v. Peabody, 781 P.2d 957 (Alaska 1989).


� See Christie v. Rainbow King Lodge, AWCB Decision No. 94-0114 (May 12, 1994); Beaudry v. State, AWCB Decision No. 94-0290 (November 17, 1994).


� See, e.g., Dougan v. Aurora Electric, Inc., AWCB Decision No. 99-0113 (May 14, 1999).
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