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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARTHA S. MEDINA, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

SEARS ROEBUCK & CO (ARPT),

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                                  Insurer,

                                                     Defendants.

	)
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)

)

)

)
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)

)

)

)

)

)

)

)

)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  199905590
        AWCB Decision No.  03 - 0235

         Filed with AWCB Fairbanks, Alaska

         on September 29, 2003



We heard the employee's claim to set aside a compromise and release on August 29, 2003 in Fairbanks, Alaska.  The employee represented herself.  Attorney Deidre Ford represented the employer and insurer (employer).  We closed the record at the conclusion of the hearing.


ISSUE
1. Shall we set aside the March 2, 2001 Compromise and Release (C&R) between the parties on the basis that the employees condition has continued to deteriorate?

SUMMARY OF THE EVIDENCE


On March 2, 2001 the Board approved the parties’ C&R, which resolved all outstanding issues except medical benefits and related travel expenses. (Compromise and Release, March 2, 2001, pp. 7 – 8). The employee worked as a sales associate for the employer when she injured her back hanging Carharts. Id. at p.2. She experienced a sharp pain in her lower back radiating into her right leg. Subsequently, she underwent laminectomy, discectomy, and hemilaminectomy. The employer paid a lump sum of $15,000.00 in exchange for the employee’s waiver of all benefits with the exception of medical benefits and related expenses. Id. at pp. 6 – 8. The dispute between the parties, which prompted the need for a settlement was based on the employee’s application for vocational rehabilitation benefits. Id. at p.2.  After she was found ineligible, because her treating physician approved her return to her preinjury job, the employee appealed the denial. Id. There were also some outstanding issues regarding temporary total disability benefits and medical expenses. Id. Attorney Michael Stepovich represented the employee for purposes of the 2001 Compromise and Release. Id. at p. 9. The employee and her attorney signed the agreement, and the employee also initialed each page. Id. Attorney Stepovich currently represents the employee concerning medical disputes with the employer, even though he does not represent her for purposes of the request to set aside the 2001 C&R. 

                The employee testified that she wanted to set aside the terms of the Compromise and Release so that she could obtain a new rating following some further back surgery in January of this year. She stated that her rating, if she could have a new one, would be appreciably increased. Additionally, the employee swore that she was not properly attended to by the doctors, or the adjuster, and that this has resulted in her weakened physical condition.  No other witnesses appeared on the employee’s behalf, nor did he introduce any documentary evidence at the time of her hearing. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Set Aside Of The 2001 C&R 

AS 23.30.012 provides for the board’s approval of C&R settlement agreements as follows:


At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  


In Olsen Logging Co. v. Lawson, 856 P.2d at 1158 (Alaska, 1993) the Alaska Supreme Court addressed the question of whether the board may set aside an approved C&R.  The Board had set aside an approved C&R, based on its findings that the employee lacked judgment and foresight due to a brain injury.  It also found the employee was disadvantaged by financial distress, and was represented by an out‑of‑state attorney who might not be expert in Alaska Workers' Compensation law.  The Board found the amount of the lump‑sum settlement was insignificant compared to the potential liability.  Finally, the Board found that the parties to the claim had also made a mutual mistake of fact and, applying AS 23.30.130 Modifications of Awards, the Board set aside the C&R.


The Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added). Id. at 1158. The Court held that the panel had erred in setting aside the approved C&R.  The Court specifically referred to the panel's reliance on the grounds of unilateral and mutual mistake.  Nevertheless, the Court also stated in a footnote:


Under Civil Rule 60(b) mistake is a basis for setting aside a final civil judgment.  This is subject to a one‑year limitation.  However, Civil Rule 60(b) also adverts to the possibility of "an independent action to relieve a party from a judgment . . . ."  Not presented in this appeal is the question whether an independent action might be maintained to relieve a party of a Board approved settlement.

Id. at 1159 n.4.


Based on the Olsen decision, we find we do not have authority to set aside an agreed settlement under AS 23.30.130 for a mistake of fact. Id. at 1159. We have consistently followed Olsen.
  

    
In Blanas v. Brower Co, 938 P.2d at 1061-1063 (Alaska 1997), however, the Court found that we do have the implied authority to set aside C&Rs when the agreement has been secured by either the employee's or employer's fraud, fraudulent misrepresentation, or fraud upon the court.  Also, we have found authority to set aside an agreed settlement for fraud or duress in past cases.
  A party's claim of fraud can be considered as a basis of overturning a C&R only if the fraud or fraudulent misrepresentation was committed by the opposing party.
  Therefore, we can consider a claim made by the employee only if she is asserting that the signature or approval of the C&R was obtained under duress or fraud by the employer.
 


We have determined "duress" in the context of a C&R to be hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.
  We have determined "fraud" in the context of a C&R to be an intentional misrepresentation, which induces the employee to sign the C&R in reliance on that misrepresentation.
  We have also determined the "clear and convincing" standard of proof is required to overturn a C&R for duress or fraud.


We find that the terms of the C&R in this case are plain and unambiguous. By the plain terms of the C&R, we find all non-medical benefits, and specifically PPI, were settled and waived.
  The C&R clearly states: “In order to resolve all disputes between the parties with respect to…compensation for disability, regardless of whether the same be …permanent partial,….” (C&R, p. 6 – 7).  The employee was represented by experienced, Alaska licensed counsel at the time she entered into the C&R. She has offered no evidence that she was induced to sign the C&R for anything other than the benign reason that she wanted to resolve several disputes which were ripe at the time she entered into the agreement. Accordingly, we conclude we cannot set aside a C&R based on the employee’s belief that she made a mistake in settling her claim because she subsequently elected to have further surgery, or because she has continued pain which she did not expect, even though both situations are certainly regrettable from her standpoint. Based on our review of the record, we find no credible, specific evidence of misrepresentation, fraud, or duress by the employer to coerce the employee to sign the C&R.  Olsen Logging Co., 856 P.2d at 1158


After a review of the entire record, we find the employee has failed to prove by a preponderance of the evidence, much less by clear and convincing evidence, that the employer engaged in fraud or misrepresentation to coerce her into signing the C&R.  We conclude the C&R, approved on March 2, 2001, cannot be set aside.  Consequently, we must deny and dismiss the employee's claim. 

ORDER
The employee’s request that we set aside the March 2, 2001 C&R is denied and dismissed.


Dated at Fairbanks, Alaska this 29th day of September, 2003.







ALASKA WORKERS' COMPENSATION BOARD




________________________________________                                






Ann Brown, 
Designated Chairman







________________________________________                                
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________________________________________                                
                                 Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARTHA S. MEDINA employee / applicant; v. SEARS ROEBUCK & CO (ARPT), employer; LIBERTY MUTUAL INSURANCE CO, insurer / defendants; Case No. 199905590; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 29th day of September, 2003.
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Victoria J. Zalewski, Admin. Clerk
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