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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JIM R. GALLIEN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ALCAN ELECTRIC & ENGINEER,

                                                  Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN. 

(FREMONT COMPENSATION);

                                                  Insurer,

                                                   v.                         

PROVIDENCE WASHINGTON INSURANCE,

                                                  Insurer,

                                                            Defendants.
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	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case Nos.  199607512, 198424095
        AWCB Decision No.  03-0238  

         Filed with AWCB Anchorage, Alaska

         on  September 30, 2003


We heard the employee's claim for interim compensation at Anchorage, Alaska on September 10, 2003. Attorney Chancy Croft represented the employee.  Attorney Michael Budzinski represented Alcan Electric and Engineer (“Employer”), and Alaska Insurance Guaranty Association (“AIGA”), guarantor for Fremont Compensation (“Fremont”).  Attorney Robert Griffin represented the employer and insurer Providence Washington Insurance (“Providence”).  We heard this claim with a two-member panel, a quorum under AS 23.30.005(f).


ISSUE
Is the employee entitled to interim compensation from defendant AIGA pursuant to AS 23.30.155(d) and 155(h) under the Alaska Workers’ Compensation Act until a final determination is made with regard to liability for continuing benefits?


SUMMARY OF THE EVIDENCE
While working for the employer on October 11, 1984, the employee injured his right knee.
 The employer’s insurance carrier, Providence, accepted the injury as compensable and paid benefits.
  On November 18, 1984, the employee had surgery on his right knee and subsequently returned to employment with Alcan Electric on December 14, 1984.
  The employee reported a second workplace injury to his right knee while working for the employer on March 26, 1996.
  The employer’s successor insurer, Fremont accepted the injury and paid benefits.
  Following an additional surgery the employee was released to return to work with Alcan Electric on June 3, 1996.

On May 8, 2002, the employee filed a Workers’ Compensation claim seeking additional medical and time lost benefits from Fremont, asserting that he was unable to continue working as a result of the 1996 injury sustained to his right knee.  Fremont accepted the claim as compensable in August 2002, and began paying medical and temporary total disability (“TTD”) benefits.   Although a hearing was scheduled for October 10, 2002, the parties stipulated to cancellation, stating that the claims of May 8, 2002 had been accepted. 
 

On February 11, 2003, Fremont arranged for the employee to see an employer’s medical examiner (“EME”), Mark Maffet, M.D. In his report of the same date, Dr. Maffet stated that he did not think the 1996 injury was the cause of the current condition necessitating treatment, but that the current condition arose out of the 1984 injury.  The employee’s treating physician, Edward Morgan, M.D., reviewed Dr. Maffet’s findings and agreed in his report dated July 1, 2003, that it was more likely that the current condition was related to the 1984 injury.  Based upon those findings, the employee filed a Worker’s Compensation claim for benefits against Providence on July 2, 2003.   Providence denied benefits in its Answer to the claim dated July 25, 2003, asserting that the statute of limitations at AS 23.30.105(a) and the doctrine of laches bar the claim. 

AIGA, as guarantor for Fremont, subsequently stopped paying benefits and filed a controversion notice on July 30, 2003, contending that, “the employee’s current right knee condition was caused by the 1984 work injury and is not causally related to the industrial injury of 1996.”
   The claims were joined pursuant to 8 AAC 45.040 and the employee filed a petition for interim benefits on August 6, 2003 (amended August 13, 2003).  A hearing was set for September 10, 2003.  We heard argument from the attorneys for the parties.  The employee attended telephonically, but did not testify.  The parties called no additional witnesses. 


The employee asserted that this a “classic last injurious exposure case,” and that the Board should apply AS 23.30.155(d) to the controversion by AIGA.  Conversely, defendant AIGA has asserted that is it legally incorrect to view the defenses raised solely by the last insurer, but that the defenses of every insurer are relevant to determine whether interim benefits should be awarded under AS 23.30.155(d).  AIGA argues that AS 23.30.155(d) is not applicable as a basis to award interim benefits in this case because Providence has not raised a last injurious exposure defense, but has raised defenses that if found valid would preclude recovery against Providence.  In the alternative, AIGA contends that even if AS 23.30.155(d) is held by the Board to be the proper analysis, that the medical evidence does not support an award of interim benefits under the statute. 

At the hearing we inquired of the parties whether any intended to rely on the merits of Providence’s defenses as a basis for argument.  Counsel for the employee argued that the appropriate standard is to narrowly limit the analysis to the controversion by the last employer.   AIGA recognized that it could not, and therefore would not, argue the merits of Providence’s defenses.  AIGA reiterated, however, that the Board must consider that the defenses were raised by Providence for the purpose of determining whether to award interim benefits.   Counsel for Providence objected to presentation of its defenses on the merits, as it had only very recently been added as a party to the matter.  Providence did not present any additional argument.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Although this case raises some unique issues, it does not necessitate a novel interpretation of AS 23.30.155(d), or a re-evaluation of our prior rulings. We find that the statute provides the framework for appropriate analysis.  Alaska Statute 23.30.155(d) provides in part, 

When payment of temporary total disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is a party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement, including interest at the statutory rate, and all costs and attorneys’ fees incurred by the prevailing employer, shall be made within 14 days of the determination.

In Grady v. Harding Lawson Associates, 
 we expressly held,

[u]nless the most recent employer controverts benefits on grounds that take the claim outside the scope of the Alaska Workers’ Compensation Act, such as the employee was never employed by the employer or the injured worker is an independent contractor, we should order the most recent employer to pay interim compensation even if that employer raises defenses not related to the last injurious exposure rule.

In Grady, we addressed the limited legislative history recognizing that the intent of AS 23.30.155(d) is to preserve continuing compensation for an employee where there is a dispute as to which employer/insurer may be liable.
  AIGA, however, argues that the present issue is distinguishable from Grady, or alternatively that Grady is bad law, because Providence has asserted an absolute defense.  AIGA suggests that it would be inequitable and contrary to the intent of AS 23.30.155(d) were it required to pay interim benefits and be unable to seek remuneration if Providence were to avoid liability.  This argument presupposes that AIGA is also found not to be liable.  We find this argument is simply overreaching.  AIGA’s argument, if accepted, would render AS 23.30.155(d) virtually meaningless where any insurer raised an absolute defense, regardless of the merits of that defense.

This is not consistent with the plain language of 155(d).  We find that under the last injurious exposure rule and the explicit wording of AS 23.30.155(d) we must examine the controversion by the more recent employer or insurer when determining whether to award interim benefits.
 While in Grady, the Board contemplated that defenses may exist which take the claim outside the scope of the Act, and therefore making AS 23.30.155(d) inapplicable, the facts in this case do not present such a scenario.  

We find that AIGA’s controversion is solely based on the contention that the present medical condition for which benefits are being sought arose out of the 1984 injury, covered by another insurer, and not the 1996 injury for which AIGA is liable.  The defenses raised by Providence are not within the scope of AIGA’s controversion, but are defenses that Providence alone can raise at a hearing on the merits.

Therefore, we must consider whether under AS 23.30.155(d), an award of interim benefits is justified, or in other words, whether AIGA “may” be liable for any benefits. The employee’s medical records reflect he was treated for work injuries occurring in 1984 and 1996.  Neither defendant-insurer has disputed that the present condition is work-related; they have disputed the period of work in which the injury occurred and whether that injury was reported timely. The record reflects that AIGA in fact accepted the claim for over a year before controverting on the basis that it was not the insurer at the time of the initial injury.  Accordingly, we find the employee has raised the presumption of the compensability of AS 23.30.120.

AIGA asserts that medical evidence in the record supports its contention that it cannot be found liable. We recognize, however, that the probative value of the evidence to date is somewhat limited, particularly where the other insurer has yet to effectively participate in the matter and is likely to seek its own medical opinions, and where Drs. Maffet and Morgan have not yet been examined.  Although the medical opinions of Drs. Maffet and Morgan seem to indicate the current condition arose out of the earlier injury, there has been no clear opinion offered as to whether the 1996 injury may have aggravated the prior condition, or been a substantial factor in the current injury.  In other words, the evidence as presented may raise questions regarding compensability, but we find it does not suffice as an explanation that eliminates all possibilities that the current condition is connected to the 1996 injury.

We reiterate that the matter presently before the Board, however, is not to conclusively determine whether AIGA is or is not liable, only whether there is a possibility of liability.  We find that statutory presumption supports a finding that the AIGA “may” be liable. 

Additionally, even if we consider the defenses raised by Providence, we find there is insufficient evidence available in the present record to support a denial of interim benefits under AS 23.30.155(d).  We caution that we make this finding solely for the purposes of interim benefits, based solely on the limited evidence in the record to date.  As in Grady, we make no findings for the purpose of the determining the validity of any defense that may be presented by either insurer at a hearing on the merits.

Providence has essentially asserted that the employee’s claim is time-barred, by statute of limitations and in equity. The burden is on the employer to establish the affirmative defense of failure to file a timely claim.
 Moreover, it is well recognized that dismissal of a claim for failure to comply with the statute of limitations is a disfavored defense.
 Accepting that we can only consider the defenses as asserted in Providence’s Answer, and without additional testimony or argument, we find that there is insufficient evidence in the record, as yet, to find these defenses meritorious.  Alaska Statute 23.30.105(a) provides, “[t]he right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.”   The present record reflects that the employee sought benefits from AIGA within the prescribed period following his 1996 injury and that AIGA initially accepted liability.   On February 11, 2003, AIGA’s EME opined that the current condition arose out of the 1984 injury and not the 1996 injury, as had previously been accepted.   On July 1, 2003, the employee’s treating physician agreed that there was a possibility that the injury may have arisen from the 1984 injury and was not related to the 1996 injury.  The employee immediately filed a claim for benefits with Providence on July 2, 2003.   Accordingly, considering the limited evidence available, we cannot find the employee filed his claim for benefits that may be attributable to Providence more than two years after his “discovery” of the possible relation to his 1984 injury.

Likewise, we cannot find sufficient evidence in this undeveloped record to support a defense under the equitable doctrine of laches.  The Alaska Supreme Court has held that in order to successfully assert a defense of laches, the employer must demonstrate that the delay in filing the claim was unreasonable and inexcusable and resulted in undue prejudice.
  There are simply no facts in the record to date supporting such a conclusion. 

Finally, we address employee’s argument that as an alternative to 155(d) the Board could award interim benefits in light of our decision in Apted v. Pacific Gradney J.V., 
 and in accordance with AS 23.30.155(h), which provides the Board with broad authority to award benefits if required to protect the rights of the parties.  Because we have held that AS 23.30.155(d) determines the issue raised in employee’s petition, we decline to consider this argument.

We find the controversion by AIGA raises a dispute solely as to the issue of liability between two insurers.  Thus, upon consideration of the facts, and pursuant to AS 23.30.155(d), we conclude AIGA is required to provide interim benefits to the employee.


                                                  ORDER
Alcan Electric, by insurer Alaska Insurance Guaranty Association, shall pay Employee interim compensation under AS 23.30.155(d) during the pendency of his disability and the dispute over his claims.


Dated at Anchorage, Alaska this 30th day of September, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman






             _____________________________                                






S. T. Hagedorn, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of default.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JIM R. GALLIEN employee / applicant; v. ALCAN ELECTRIC & ENGINEER, employer; ALASKA INS GUARANTY ASSN, insurer; v.  PROVIDENCE WASHINGTON INSURANCE CO, insurer / defendants; Case Nos. 199607512, 198424095; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this                30th day of September, 2003.

                             

   

                        _______________________________

      


Shirley DeBose, Admin. Clerk II
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� We stress again that these findings are for purposes of determining an award under subsection 155(d) only.  The Board has not heard the merits of the claim or defense and is not making findings for the purpose of determining the validity of any defense that may be presented by either insurer. 
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