Michelle DeKennedy v. Polar Roller Express


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHELLE DE KENNEDY, 

                                                  Employee,

                                                         Respondent, 

                                                  v.                                                                                                   

POLAR ROLLER EXPRESS,

                                                  Employer,

                          and

INSURANCE CO. OF STATE PA.,

                                                 Insurer,

                                                        Petitioners.                                                
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)
	          
         DECISION AND ORDER 

         ON RECONSIDERATION

        AWCB Cases No. 200018455M   and

                                No. 200302537

        AWCB Decision No. 03-0245 

         Filed with AWCB Juneau, Alaska

         October 8, 2003


We heard the employer's Petition for Reconsideration based on the written record, in Juneau, Alaska on September 30, 2003.  The employer requested reconsideration of our September 10, 2003 decision and order (D&O) on this case, AWCB Decision No.  03-0220. Attorney Michael J. Patterson represented the employee.  Attorney Shelby Nuenke-Davison represented the employer and its adjuster (employer).  We closed the record when we met to consider this request on October 1, 2003. The Board consisted of a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  


ISSUE

Shall we reconsider, under AS 44.62.540, Interlocutory Decision and Order AWCB Decision No. 03-0220 (September 10, 2003)?

SUMMARY OF THE EVIDENCE


The employee, a 51-year-old female, suffered a work-related injury on August 12, 2000, when a tractor-trailer she was riding in rolled over trapping her in the sleeping compartment.  The employee suffered a work related injury to her right shoulder. (AWCB Claim No. 200018455M).  The employee’s shoulder and arm condition progressively worsened.   The employee underwent a cervical spine MRI on January 29, 2003. The MRI revealed the employee had significant cervical spondylosis
 at C5-6 with spinal cord compression, left greater than right.  (January 29, 2003 Brent O. Kjos, M.D, Report). On March 10, 2003, the employee filed a second Workers’ Compensation Claim, AWCB Claim No. 200302573, for benefits attributable to her cervical spine injury.  The employee has not returned to work.   The evidence is more fully discussed in the Summary of the Evidence section of our decision and order of September 10, 2003, AWCB Decision No. 03-0220.  We here incorporate the full summary of the evidence from that decision by reference.


The employer has petitioned for reconsideration of our findings and conclusion regarding the employee’s date of medical stability. Specifically, the employer requests reconsideration of our finding regarding the weight to be afforded to Dr. Bursell’s check the box “statement” where he “checked the box” indicating agreement with the employer’s counsel’s statement as to date of medical stability.  

The employer paid the employee TTD benefits from the date of injury, August 12, 2000, through September 7, 2001.  From that date forward, the employer controverted TTD benefits relying on its physician’s opinion that the employee had reached medical stability on or before September 6, 2001.  The employer argued, in the alternative, that the date of medical stability was June 13, 2002, as identified by the employee’s treating physician, John Bursell, M.D. 

In support of its June 12, 2002 date, the employer submitted a letter from employer’s counsel to Dr. Burssell dated March 12, 2003. The letter asked Dr. Bursell if he agreed or disagreed with employer’s counsel’s understanding of an earlier phone conversation.    

You further stated that it was your opinion to a reasonable degree of medical certainty that Ms. DeKennedy was medically stable as of June 13, 2002, from the effects of her August 12, 2000 injury.  If I have accurately stated your opinion, please check the yes box below.

Dr. Bursell checked the “yes” box.  The Board’s SIME
 physician, Dr. Bloom, disagreed and stated in his report that the employee had not reached medical stability because she had not had the benefit of full treatment and that there was a need for further investigation.  

In AWCB Decision No. 03-0220, we agreed with the SIME physician that the employee had not reached medical stability and awarded her TTD benefits from September 7, 2001 until the employee reaches medical stability.  In reaching this conclusion the Board reasoned that:

[t]he employee must induce a belief in our minds that her assertion is probably true. For the reasons set forth above, the Board gives more weight to Dr. Bloom’s opinion than Dr. Woodward’s.  We find the employer generated “statement” of Dr. Bursell lack’s indicia of reliability.  Dr. Bursell’s  “statement” that the employee was medically stable as of June 2002, was submitted as a “check the box” letter generated by counsel.  It is not a business record nor is it a sworn statement provided under penalty of perjury.   It receives minimal weight.  Based on the preponderance of the evidence in the record, we conclude the employee has not reached medical stability.  Accordingly, the employee is entitled to TTD benefits from September 7, 2001 until she is medically stable.

The employer argues that as a matter of law and fact, the Board may not reject a “check the box” form or letter because it is not a sworn statement or business record.  First, the employer concludes that our assigning minimal weight to the check the box letter “is egregious and, quite frankly shows biasness against the employer as these types of letters where the physician “checks the box” are readily accepted as common practice in the industry by both claimants’ and employers’ attorneys.”  (Employer’s Petition for Reconsideration, p. 2 (emphasis in original)).  Second, the employer reasons that we cannot “reject” the March 12, 2003 letter because vocational rehabilitation counselors’ and the Board’s own forms regularly use a check the box format that has not been rejected “because they were not a sworn statement.”  Id., p. 2.  Moreover, “various . . .  reports cannot be ignored by an employer or an adjuster when they receive them simply because they are not a sworn statement  . . . . “  Id., p. 2.   Finally, the employer asserts that the Board’s finding is contrary to its own regulations and Smallwood.
   Id., p. 3, 4.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .


In response to the employer's petition for reconsideration, we have examined the record of this case, as well as our decision and order.  We note the petition reflects a misunderstanding of our order.  We will therefore clarify the employee’s misunderstanding. 


The employer argues that the Board “rejected” the employer’s March 12, 2003 letter. We did not. As set forth in our Decision and Order, AWCB Decision No. 03-0220, we considered the March 12, 2003 letter. After reviewing all the evidence, including the letter, we gave the letter minimal weight, in part, because it lacked indicia of reliability. We noted the letter was not a business record nor was it a sworn statement. The employer could have presented Dr. Bursell as either a live witness, by deposition, or could  have requested a report, yet chose not to. We considered that no foundation was offered to establish the letter was a “business record.” We considered that Dr. Bursell did not prepare the letter.  We also considered that the letter was prepared in anticipation of litigation. Finally, while the Board favors the production of “medical evidence in the form of written reports,” it will, in its discretion, give less weight to written reports that doe not include certain information. 8 AAC 45.120(k).   The check the box letter did not contain the information set forth in our regulations.  Therefore, we gave it less weight than a report that did contain the information listed by our regulation.    We found our SIME’s report to be most persuasive and relied heavily on that report.
 


As recently affirmed by the Court in Robinson v. Municipality of Anchorage, 69 P.3d 489 (Alaska 2003), the Board determines how much weight will be “accorded a witness’s testimony including medical testimony and reports. . . . “ AS 23.30.122.  Our determination is “conclusive even if the evidence is conflicting or susceptible to contrary conclusions.”    AS 23.30.122.   Accordingly the employer’s Petition for Reconsideration on this issue is denied.

ORDER


The employee's Petition for Reconsideration is denied. 




Dated at Anchorage, Alaska this 8th day of October, 2003.





          ALASKA WORKERS' COMPENSATION BOARD






_________________________________                                





Rebecca C. Pauli, Designated Chairperson






_________________________________






Richard H. Behrends, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of MICHELLE DE KENNEDY employee / respondent; v. POLAR ROLLER EXPRESS, employer; and INSURANCE CO. OF STATE PA, insurer / petitioners; Case No. 200018455 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of October, 2003.


________________________





Robin Burns, Clerk

             Shirley DeBose, Clerk
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� Abnormal immobility and fixation of the vertebra due to pathological changes in the joint or its surrounding tissue. 


� Second Independent Medical Evalauation


� Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  The employer argues that the issue of a business record is only relevant if the claimant’s attorney raises a question as to whether or not he/she should have had an opportunity to cross-examine the declarent of the document.
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