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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ALFREDO  VELAZQUEZ, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

(Self-Insured),

                                                  Employer,                                        

                                                            Defendant.
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)
	          FINAL                          

          DECISION AND ORDER

        AWCB Case No.  200221207

        AWCB Decision No.  03-0246  

         Filed with AWCB Anchorage, Alaska

         On October  9, 2003


On September 17, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (TTD), medical costs, permanent partial impairment (PPI) and penalties in connection with his claim for a compensable stress injury.  The employee appeared in person and represented himself.  The employer was represented by Deirdre Ford, attorney at law.  The record closed at the conclusion of the hearing.


ISSUES

Has the employee established a compensable claim for work-related stress?


SUMMARY OF THE EVIDENCE
A.  Background


The employee worked as a bilingual tutor for the employer intermittently since 2000.  He was hired as a temporary employee to fill in for another teacher who was to return to work January 15, 2003.  Beginning August 28, 2002,  he worked at three elementary schools in the Anchorage area including Ursa Minor Elementary, an elementary school located on the grounds of Ft. Richardson army base.  The other two school were located nearby.  On  November  6, 2002, the employee experienced a stressful event, i.e. a loud argument,  with personnel at the Ursa Minor school.
  As a result, he was hospitalized at Providence Hospital in Anchorage for one week.  His medical expenses up until December 2, 2002 were paid by Blue Cross.  The medical expenses incurred since have been covered by Medicare.  At the time of the hearing, the employee had no outstanding medical expenses.  


His employment was terminated by the employer on November 18, 2002.
  On this same date, he filed a claim for workers’ compensation.  He cited “…adult neglect and mental illness which caused depression. An employee yelled at me and caused the stressful situation.”


He also filed a complaint with the Equal Employment Opportunity Office with the District.
  In the complaint, he alleged, among other things, that he was yelled at by school personnel, that his computer was taken from him, that he had to work at three different schools and that his office was used for storage and he was moved four times.
  The complaint was investigated by District personnel.  Since the employee was hired August 28, 2002 and the applicable employment contract provision sets out a 90 day probationary 

period, his probationary period would have ended around November 28, 2002.
  As the employee was on probationary status at the time of the termination of his employment on

November 18, 2002, the employer held that he was a probationary employee and, as such, the decision that he was not meeting job standards and his termination was not grievable.  The employer further found that the employee’s removal from his position was not related to the employee’s race or gender.


On January 29, 2003, the employee filed a Workers’ Compensation Claim.
  He asserted that the injury happened as a result of “manic depression aggravated by stress which affects brain.”  He asserted that because of his “bi polar” illness, he suffered a “brain imbalance injury.”
  He sought TTD, PPI, medical costs and penalties.


In support of his claim, he offered a letter from his treating physician David E. Telford, M.D.
  Dr. Telford stated:



I am currently treating Mr. Velazquez for a psychiatric condition.  He suffers
        from Bipolar Disorder and had a recent decompensation in early November 2002.  He is a teacher’s assistant, and while at school he became acutely paranoid and believed that a school office staff person was unduly scrutinizing him.  He then had some type of emotional reaction at the school office and he was transported to an emergency department and then admitted to my service at Providence Alaska Medical Center Mental Health Unit.                 



The patient had noted mounting stress at work from being assigned to a number of different schools, which required much travel between assignments.  Working at this pace may have contributed to his decompensation.  He is currently receiving treatment from myself and a psychotherapist, Stephanie Warnock, LCSW.


The employer filed its answer to the claim on February 12, 2003.
  It denied that TTD and PPI were owed as there was no evidence of work-related injury.  It also denied medical costs and penalties as there were no benefits unfairly withheld.  The employer affirmatively asserted that under AS 23.30.395(17) an injury does not include mental stress unless it is extraordinary.  The employer also denied the applicability of the presumption of compensability under AS 23.30.120 and asserted that the burden was on the employee to show extraordinary or unusual stress and such stress did not arise out of the good faith action of the employer.  The employer also noted that work stress must be shown to be the predominant cause of mental injury.


The employer also filed a controversion denying payment of benefits on February 12, 2003.
  The employer asserts that under AS 23.30.395(17), an injury does not include work stress unless it is extraordinary.  As the presumption of compensability does not apply under AS 23.30.120(c), the burden of proof is on the claimant to show extraordinary or unusual stress and that the stress did not arise out of a good faith action taken by the employer.  In addition, according to the controversion, it must be proven that the work stress was the predominant cause of the mental injury.  The employer denied that unusual or extraordinary stress was present in the work site or that the work stress was the predominant cause of the mental injury.
  


In a letter dated July 14, 2003, the employee was advised that he was eligible for Social Security Disability Benefits.
  He receives $723 per month effective July 2003.

B. Medical History


The employee has a long-standing history of psychological problems dating from early childhood.  He was psychiatrically hospitalized in San Diego ten years ago.
 


At the time of the November 5, 2002 incident, the employee was 45 years of age.  He had been married for 10 years and had five children under the age of six years in the family home.  He also has had marital difficulties.  At the time of the hearing, his wife was working outside the home and the employee had undertaken more of the family’s childrearing responsibilities.  In  addition to the employee’s Social Security Disability, the employee receives $346 per month in state disability payments since his wife has been working.   


The employee worked about 35 hours a week for the employer.  On weekdays after his job for the employer was finished, the employee worked for ARC, helping to care for a ten year old child.
  He worked there from 4:00 to 6:30 p.m.  He worked there from the beginning of August, 2002 to November 5, 2002.


The employee’s employment with the employer began in 2000.  Many of his performance reports showed he met at least standard performance expectations.  On occasion, his performance was rated as exemplary.
  He was accepted as a full time teacher by the employer in 2001-2002.  However, in the summer of 2002, the employee was advised that he could not continue to work for the employer after he did not pass the state certification requirements.
  However, he was eligible for a temporary position with the employer and he undertook this job at the beginning of the 2002-2003 school year.
   In the weeks before the November 5, 2002 incident that led to the employee’s termination, he showed signs of increased distress and agitation.  On the day of the incident that led to his termination, the employee was on his way to his second job and he was worried about the traffic and feared he would be late.


The employee had been seeing David E. Telford, M.D.  Dr. Telford is the medical director of the adult mental health unit at Providence Hospital.
  He reported that the employee had been hospitalized at the in patient unit at the hospital in November, 2002 for about a week.
  The employee was eventually released and then seen at an outpatient facility in Anchorage.  Dr. Telford diagnosed him as suffering from “atypical bipolar disorder.”
 He also diagnosed depression and borderline personality disorder.   He noted the employee experienced various symptoms including angry outbursts.
  He attributed the employee’s condition to a variety of factors including heredity and childhood trauma.
 The employee’s mental condition was considered long standing and pre-existed his employment with the employer.
  He opined that the employee’s stressful environment could contribute to his decompensation.  These stressors in the aggregate included work, his home situation, caring for his children, marital difficulties, long work hours, working two jobs, and financial difficulties.


On September 10, 2003, the employee was evaluated at the employer’s request by Irvin A. Rothrock, M.D., a psychiatrist.
  He reviewed some of the employee’s treatment records as well as reports from school personnel.  He interviewed the employee and conducted a mental status evaluation. He concluded that the employee suffered from “Major Depression with suicide ideation and Borderline Personality Disorder.”  He further concluded that the employee’s problems were not related to his employment.
  He also opined that his symptoms would fluctuate but that this was typical of the conditions he has and is not the result of a compensable injury.  He concluded that the employee’s need for treatment was not related to his employment with the employer but rather to his pre-existing mental illness.

C. Hearing Testimony


At the hearing, several witnesses testified on behalf of the employer.  Maxine Hill, supervisor of the bilingual multicultural program for the district, testified regarding the employee’s work history.  She explained that he was not able to pass the state certification (PRAXIS) test to retain a permanent position with the employer in the summer of 2002.  However, she did find other employment for him, albeit on a temporary basis, beginning in the fall of 2002.  The employee was told about the job at Ursa Minor including the hours of work and having access to a resource teacher and training.  His school placement is dictated by the numbers of students needing services.  She indicated that he was not the only tutor who had to work at more than one school.  His job was basically the same as that of any other bilingual tutor, working with anywhere from one to eight students at a time.  He could arrange his own schedule.  She could not recall his requesting a transfer to another school based on his dissatisfaction with the Ursa Minor work setting.


Deana Parsons was the Administrative Assistant at Ursa Minor and knew the employee when he worked as a bilingual tutor during the fall of 2002.  She testified regarding her job responsibilities as office manager and timekeeper for employees.  On November 5, 2002, when the employee became upset, she was trying to help the employee find a better exit to negotiate base traffic and never intended to harass him or to be “mean” to him.  She also explained that moving employees was sometimes necessary to address the school’s cramped conditions and lack of space.  She denied spying on him.


Fran Talbott, principal of the Ursa Minor school, testified regarding the employee and his tenure at the school as well as the events of November 5, 2002.  She offered her view of the incident and the employee’s work circumstances. She acknowledged that the employee was upset about having to move from room to room in the course of providing services.  She made efforts to accommodate him.  She noted that the employee had been stressed prior to the November 5, 2002 incident, particularly regarding his finances.  On November 5, 2002, she claimed that the Administrative Assistant, the person the employee had the disagreement with, was attempting to assist him in suggesting alternative routes in dealing with traffic problems on the base.   The employee became increasingly upset and agitated, especially toward the Administrative Assistant whom he believed was harassing him.  Finally, at the employee’s request, an ambulance was called and the employee was transported to the Providence Medical facility.   


The employee testified on his own behalf.  He acknowledged that he has never been advised by medical personnel prior to November 5, 2002 that he cannot work. He noted that his work performance had been at least satisfactory for the employer in the years prior to August, 2002.  He was the only tutor required to work at three schools.  He cited frequent office moves, i.e. twice a week, difficulties accessing the school due to traffic at the base, and difficulties getting along with the Administrative Assistant as factors which made his work at Ursa Minor more stressful than at other work sites for the employer.  He explained that he felt he was inconvenienced by the office moves occasioned by lack of space at the school.  He also felt that the Administrative Assistance was harassing him when she made inquiries about his work hours and when she tried to explain on November 5, 2002 an easier way to exit the Ft. Richardson military base to avoid traffic.  He felt she was being “mean” and spying on him.  He sought to transfer to another school work setting in fall of 2002 because of his dissatisfaction with the Ursa Minor work setting.  The transfer was not accomplished before the November 5, 2002 incident.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

 In determining whether the employee’s workers’ compensation claim is compensable, the Board must address  whether he suffered a mental injury in the course and scope of his employment.

             Alaska  Statute 23.30.395(17) defines “injury” as follows             

                          “Injury” means accidental injury or death arising out of and in the course of                          employment…”injury” does not include mental injury caused by mental                           stress unless it is established that (A) the work stress was extraordinary and                           and unusual in comparison to pressures and tensions experienced by  individuals in a
                         comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer.

             The statutory presumption of compensability for a physical injury claim does not apply to a claim of mental injury caused by work-related stress.
  In Williams v. State of Alaska, 939 P.2d 1065, 1071-2 (Alaska 1997), our Supreme Court held:

                          To prevail, [employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that: (1)”the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment”; and (2) the work stress, as measured by actual events, “was the predominant cause of the mental injury….[E]ach element of the test for mental injury arising from work-related stress is mandatory….” (Emphasis in the original).

             Because the statutory presumption of compensability does not apply to the employee’s injury claim, he must prove his claim by a preponderance of the evidence.  “Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.”
  Claims for mental injury must be based on actual events and not the employee’s perception of events.

              In this case, the Board has reviewed the evidence in the Board’s file as well as the testimony of Mr. Velazquez and the witnesses for the employer.  We have also reviewed the deposition testimony of Dr. Telford and  Alden Thern, the employer’s  assistant director of contract administration.  Based on our review, we find that while the employee experienced some work stress, it was not extraordinary or unusual in comparison with the tensions experienced by individual’s in a comparable work environment.  While the employee did work at different schools each week, we find that this was a normal expectation for persons engaged in his type of work, i.e. speech therapists.  He also did not have to travel between schools each day and thus was not entitled to mileage from the employer.  He also had to move his office from time to time to accommodate the crowded conditions at the school and in order to help the school personnel maximize the usage of the available space.  We do not believe that these circumstances created extraordinary or unusual work stress for the employee but rather were the byproduct of the employer’s need to make the best possible use of its available space.  With respect to the employee differences with the Administrative Assistant on November 18, 2002, we find that the Administrative Assistance was attempting to help the employee and the employee misunderstood her efforts. We specifically find that the principal and the Administrative Assistant are credible in terms of what transpired during the November 18, 2002 incident.  All in all, we find that the employee’s work stress was not extraordinary or unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment.

             The second element for proving a stress claim requires the employee to show that work stress, as measured by actual events, was the predominant cause of the mental injury.  In applying this test, the Board again considered the testimony and depositions of all witnesses.  Based upon our review of the record, we find that the employee’s work stress was only one factor among many in causing his disability.  We note that the employee has a Bipolar Disorder which has led him to be determined eligible for Social Security Disability Benefits.  We also note that the employee has an extensively documented history of childhood abuse and trauma and that he continued to undergo psychological treatment at the time of the hearing.   We also note as factors contributing to his stress his second job, marital and family stress and his financial difficulties.
  In this context, we find that his work for the employer was only one of several factors contributing to his stress level.  We further find that his work stress, as measured by actual events, was not the predominant cause of his claimed condition.  In arriving at this decision, we find that the employer’s witnesses are credible.
  We also rely on the depositions of Mr. Thern, Dr. Telford and the report of Dr. Rothrock.

              Based on the record, we cannot find that preponderance of the evidence shows that the employee’s work conditions were extraordinary and unusual in comparison with pressures and tensions experienced by individuals in comparable work environment.  For mental injuries arising from work related stress, the Alaska Supreme Court requires that we must find each element of the test has been met independently before we can find the claim compensable.  Because we cannot find the employee’s work conditions were truly extraordinary and unusual and we cannot find that work stress was the predominant cause of his mental disability, we must conclude the employee’s claim for mental injury from mental stress is not compensable.  The employee has not met his burden to show mental stress resulting in mental injury by a preponderance of the evidence.  We must deny and dismiss the claim.


ORDER

The employee’s claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska this 9th day of October, 2003.
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John Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALFREDO  VELAZQUEZ, employee / applicant; v. ANCHORAGE SCHOOL DISTRICT, (Self-Insured) employer / defendant; Case No. 200221207; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of October, 2003.

                             

   _________________________________

      




                      Carole Quam, Clerk
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� The other schools were Mt. Spur and Orion which were located on the Elmendorf Air Force Base.  He did not travel between the schools.  He went to Mt. Spur one day and two days each at the other two schools.


� Alden Thern dep.  Mr. Thern was the employer contract administration representative who was responsible for terminating the employee’s employment  


� November 18, 2002 Report of Occupation Injury or Illness


� EEO Complaint Form filed November 12, 2002


� Id


� Section 607.1 of the Totem Contract


� January 29, 2003 Workers’ Compensation Claim
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� Id. The employee’s claim for relief varied at times prior to the hearing.  For example, in the prehearing conference of July 25, 2003, the employee sought the same benefits as in his original claim along with transportation costs, interest and vocational rehabilitation.  July 25, 2003 prehearing conference summary
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� July 14, 2003 Social Security Administration letter.  It advised the employee he would receive a lump sum of $5,723.00 for benefits through June, 2003 and $723 per month thereafter


� November 5, 2002 Telford report at 2
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� January 27, 2000 Loucrecia Collins letter.  Ms. Collins was then principal of Klatt Elementary School where the employee worked
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