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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARTIN J. DUFFY, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

HOUSTON NANA LLC,

                                                  Employer,

                                                   and 

LUMBERMENS MUTUAL CASUALTY CO,

                                                  Insurer,

                                                     Defendants.

	)
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)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200116206
        AWCB Decision No. 03 - 0247 

         Filed with AWCB Fairbanks, Alaska

         on October 9, 2003


We heard the employee’s claim for reclassification of permanent partial impairment (PPI) payments to temporary total disability (TTD) payments for the dates January 2003 through April 30, 2003, and for attorneys’ fees and costs on all benefits that have been paid and are ongoing, on August 28-29, 2003. Attorney Robert M. Beconovich represented the employee. Attorney John Harjehausen represented the employer and the insurer (the employer). The record was kept open for 14 days in order for the employee’s counsel to file a supplemental pleading instructing us as to the proper disbursal of attorney fees, should we decide to award them as requested, and closed when we next met on September 11, 2003.

ISSUES

1. Whether the employee is entitled to have PPI benefits from January 2003 through April 30, 2003 reclassified as TTD payments?

           2. Whether the employee is entitled to have his current counsel paid minimum statutory fees on all benefits paid since the inception of the claim? 

SUMMARY OF THE EVIDENCE

The Medical Facts

The employee was working as a laborer foreman on August 9, 2001, when he injured his back while carrying heavy scaffolding poles at Prudhoe Bay, Alaska. (Notice of Injury, August 10, 2001). After being treated conservatively, an MRl showed a lumbar disc herniation. (Report by Dr. Roy Pierson, 12-17-01). The diagnosis was a lumbar disc herniation with a large disc fragment within the spinal canal. Id. Dr. Pierson, a Fairbanks orthopedic surgeon, recommended a decompression lumbar laminectomy. Id. The employee left with a prescription for mepergan fortis to control pain. Id. Dr. Pierson advised the employee not to work and recommended a different career for him, which would require lighter physical duties. Id.
The employee had surgery, specifically a left L4-5 hemilaminectomy and diskectomy and L5-S1 hemilaminectomy with foraminotomy. (Operative Report, Dr. Pierson, January 7, 2002). One month later, the employee still had some pain in his low back and left leg. (Chart note, Dr, Pierson, February 1, 2002). An epidural cortisone injection was scheduled. Id. This procedure improved his back pain slightly, but his leg pain was increasing. (Chart note, Dr. Pierson, February 26, 2002). A magnetic resonance imaging (MRI) session was scheduled. Id. Unfortunately, the L4-5 herniation had recurred. (Chart note, Dr. Pierson, February 27, 2002). Another surgery was recommended. Id. Surgery was scheduled. (Chart note, Dr Pierson, February 28, 2002). During the surgery all disc material was removed at L4-5. (Operative report, Dr. Pierson, March 4, 2002).  Four days later, another MRI was done, which showed no evidence of disc fragments. (Medical Report,  Patrick Radecki, M.D., December 19, 2002, p. 2). 

Dr. Pierson moved to Maui, so the employee began to consult David Witham, M.D., an orthopedic surgeon who had taken over Dr. Pierson’s practice. The employee was still suffering back and leg pain, so Dr. Witham ordered an MRI in July, which showed scar tissue at the surgical sites, but no disc material. Id. Meanwhile, the employee was unable to return to his work because of pain problems. Id.  Dr. Witham concluded that the employee was medically stable, unless he could have a pain management program. (Chart notes, Dr. Witham, August 28, 2002).    

When the employer had the employee evaluated in December of 2002 by Patrick Radecki, M.D., a physiatrist, he had low back pain on daily basis. Id. His straight leg raise test was negative a 80 degrees. Id. The pain was aggravated by minor activities, and he thought he was not markedly better as a result of his surgeries. Id. Although Dr. Radecki stated that the employee’s work-related injury was resolved, and that he was medically stable, Dr. Radecki went on to recommend more medication, and physical therapy to recondition and strengthen the lumbar region in order to address the employee’s pain complaints. Id. at pp. 8-9. Dr. Radecki also recommended lighter work. Id. at p.9. 

The employee reported Dr. Radecki’s physical therapy recommendation to Lawrence Whitehurst, M.D., a Fairbanks orthopedist. (Chart note, Dr. Whitehurst, February 21, 2003). Dr. Whitehurst referred the employee for 12 weeks of physical therapy to strengthen his back, improve his back mechanics, and to improve the employee’s pain level. Id. According to the employee’s Exhibit A, which was a summary of benefit payments, admitted during the hearing, the employee did have a course of physical therapy, which lasted for approximately twelve weeks, from March 4, 2003 through May 13, 2003. (Exhibit A, pps.1–2). The employee testified that the physical therapy improved his condition immensely, in that he felt much better with less pain in his left leg and lower back. Although he still has restrictions as to bending and sitting, he is able to maintain the gains he made in physical therapy by doing the exercises prescribed by the physical therapist.

When the employee was rated by Richard H. Cobden, M.D., an orthopedic surgeon, Dr. Cobden noted that the employee’s straight leg raise test was negative to 90 degrees. (Cobden rating, April 30, 2003, p. 1). The employee was medically stable and was rated at 13% whole person impairment pursuant to the AMA Guidelines, 5th edition. Id. at p.2. Dr. Cobden also recommended lighter work for the employee as an OSHA inspector. Id.

The Procedural Facts

The employee filed a notice of injury on August 9, 2001, reporting that he injured his back transporting scaffolding. (Notice of Injury, August 9, 2001). He testified he was sent back to Fairbanks for medical care on August 14, 2001. He tried to return to work at Prudhoe Bay on August 20, 2001, but was again returned to Fairbanks in early September because he could not fulfill his job duties.  He said he was again dispatched for work to H&H Contractors in Fairbanks, but was laid off shortly thereafter because he could not work. 

The employee testified that after he filed his Notice of injury, he received a card from the insurer listing the phone number he should contact for any questions about his claim. He said he tried to call the adjuster in order to start his time loss and medical benefits in early October 2001 through November 2001. His phone bill shows that he tried to contact the insurer seven times during late November, early December alone. (See Exhibit C, the employee’s telephone bill). The employee testified that no adjuster ever returned his call, and he was extremely frustrated trying to get through the company’s automated answering system to speak with a representative of the company. 

The employee finally made contact with Ms. Jody Jones, the adjuster. Both agree that they only spoke briefly, one time, in December. She told him she needed more information regarding his claim for time loss benefits and medical care. Both agree that she never called him back, even though he advised that he was in straightened financial circumstances because of his inability to work as a result of the injury. He filed a claim on his own, in order to obtain benefits. (See Workers’ Compensation Claim, December 11, 2001). When he still heard nothing, he retained attorney Michael Stepovich to represent him on December 17, 2001. (See Entry of Appearance, December 17, 2001). He testified that it was during this period that he had surgery by Dr. Pierson, initially relying on his health insurance from the laborer’s union.  

Ms. Jones testified that she was not the original adjuster on the claim. She said that, according to her company’s file notes from August 1, 2001, only a medical claim was at issue.  An entry from September 2001 confirms that the claim was a medical one only, and the contact card was sent.  Ms. Jones received the file in October 2001 containing medical records and a release to modified duty.  She testified that the company paid the medical bill and she had no evidence that the employee had time-loss from work, as a result of the accident. In November 2001, she reviewed the file, which contained nothing further and moved to close it.

Ms. Jones testified that a note in the file reflects that in December 2001, the employee’s ability to charge prescriptions was terminated. No note exists of her telephone conversation with the employee, although she remembers it.  In January 2002 Ms. Jones spoke with Dr. Pierson’s office.  She testified that she did not tell the doctor’s office she was denying the claim, neither did she affirmatively state that she was accepting it.  She said she received the pro se claim on January 3, 2002. 

The employee had surgery on January 7, 2002, and Ms. Jones received the doctor’s bill in mid-January 2002.  Ms. Jones also received a faxed letter from the employee’s counsel on January 7, 2002 asking for confirmation that the surgery bills would be paid.  (See also Exhibit B, letter by then-paralegal Robert M. Beconovich, January 7, 2002).  Ms. Jones acknowledged that, despite this information, she did not begin to pay time-loss benefits until one month later. 

The employee filed an amended claim through Robert M. Beconovich, who obtained his law license and became his new counsel, on February 5, 2002. (Amended Workers’ Compensation Claim, February 5, 2002). When the parties attended the first prehearing conference, Ms. Jones apologized for the lack of action on the claim, promising that the surgery and medical bills received would be processed that week. (Prehearing Summary, February 6, 2002). She also promised to send a check for TTD benefits that very day, and specified that it would be subject to change in amount once she received the employee’s wage information.  She agreed to pay penalties and interest on all late paid benefits including medical benefits, as well as statutory attorney fees on the benefits paid.    She also stated that this “was a very confusing file in a note to Joanne Wilder, Workers Compensation Technician. (Note by Jody Jones, January 14, 2003).      

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Presumption of Compensability.


The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

            In order to establish the presumption of his entitlement to convert PPI payments to TTD payments for the period January 2003 through April 30, 2003, in other words for continued TTD benefits for the period, the employee relies on Dr. Cobden’s rating of April 30, 2003. In that report, Dr. Cobden stated the employee was medically stable as of that date, having gained  in physical therapy an additional 10 degrees in his straight leg raise test. He also relies on the adjuster’s assertion that she accepted his claim in Fegruary 6, 2002, at the first Prehearing Conference. He too relies on Dr. Radecki’s opinion that physical therapy would alleviate his perceived pain compalints, and on the fact that his straight leg raise test during the EME was only 80 degrees, or ten degrees less than that which it was after two months of physical thearapy, on April 30, 2003. The employee also relies upon Dr. Radecki’s opinion that the L4-5 central disk herniation was related to the August 9, 2001 injury.  We find this evidence is sufficient to establish the presumption of compensability for continued TTD from January 2003 through April 30, 2003. 

            Therefore, the employer must submit substantial evidence to rebut the presumption of these continuing benefits.  Based on Dr. Radecki’s report that the employee had reached medical stability by December 19, 2002, we find the employer has presented substantial evidence to overcome the presumption.  Therefore, the employee must prove his claim by a preponderance of the evidence.

II. Temporary Total Disability Benefits 

AS 23.30.185 provides as follows: 

23.30.185PRIVATE
. Compensation for temporary total disability.

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

Medical Stability is defined at AS 23.30.395(21) as follows: 

(21) "medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;
The employer asserts that the employee’s subjective complaints of pain cannot supply the basis to overcome Dr. Radecki’s opinion as to medical stability. The employer also points out that the employee’s own treating physician, Dr. Witham believed him to be stable as of August 2002. Nevertheless, we note Dr. Radecki stated that the employee would benefit from a twelve-week course of physical therapy. Moreover, Dr. Cobden found that the employee’s objective finding of a ten degree improvement on the straight leg raise test showed objective improvement following the period of physical therapy recommended by Dr. Radecki. After reviewing the record, and based on the medical opinion of Dr. Cobden, that the employee was not medically stable until April 30, 2003, as well as the objective improvement demonstrated by the straight leg raise test, we find the employee has proven his claim by a preponderance of the evidence. Accordingly, we conclude the employer must pay TTD benefits to the employee through April 30, 2003. See also Hewitt v. Envirofoam, AWCB No. 03-0143, (June 23, 2003). (A doctor’s opinion that anticipated objective improvement to be demonstrated by a straight leg-raise test, following a course of physical therapy, warranted continued TTD during the plan for such therapy).

III. The Claim for Statutory Attorney Fees
The employee’s counsel argues that he is entitled to statutory attorney fees pursuant to AS 23.30.145(a), which provides in part: “When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . . ”

The issue before us is whether the employer “controverted “ the medical and time-loss claims after the adjuster closed the file, by resisting prompt acceptance of the employee’s need for surgery, continuing medical benefits, and TTD payments after the employee attempted to advise the adjuster that such benefits were needed when: 1. the employee tried to contact her in October through November of 2001; 2. after he spoke with the adjuster in early December 2001; and, 3. after his counsel attempted to intercede on his behalf in early January 2002.

Alaska Statute 23.30.145(a) requires only that we find that a claim has been controverted, not that a formal notice of controversy was filed. Alaska Interstate v. Houston, 586 P.2d 618,  (Alaska 1978). See also, Wien Air v. Arant, 592 P.2d 352 (Alaska 1979), overruled on other grounds, Fairbanks North Star Borough School District v. Crider, 736 P.2d 770 (Alaska 1987), overruled on other grounds, Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989). When the efforts of counsel have been instrumental in inducing the employer to pay benefits, even though the payment is voluntary, though belated, a claimant should be awarded attorney’s fees for his attorney’s efforts in obtaining his compensation. Childs v. Copper Valley Electric Association, 860 P.2d 1184 (Alaska 1993). Based on our review of the record, we find that Ms. Jones resisted paying the employee’s claim for medical benefits as well as time loss benefits from the time he began to attempt to contact her in October 2001.  Although this resistance was not malicious, but due to the press of business and confusion regarding the file, we find that counsel’s efforts were instrumental in inducing the adjuster to accept the claim and begin to pay medical and time loss benefits.

The record reflects that the employee was represented by attorney Michael Stepovich from December 17, 2001 through June 11, 2002, when attorney Robert M. Beconovich filed a Superceding Entry of Appearance on the employee’s behalf. When attorney Stepovich represented the employee, Mr. Beconovich was a paralegal in the Stepovich law office working on the employee’s case. After Mr. Beconovich received his legal license he transferred the employee file with him. 

Mr. Stepovich never made a claim for statutory fees other than those paid on the late benefits after the initial prehearing conference in February 2002. Mr. Beconovich is asking for statutory fees on medical and time loss benefits since September 26, 2001 and continuing, such benefits amounting to approximately $135,000.00. (Exhibit A). We left the record open for Mr. Beconovich to submit a pleading instructing us as to how Mr. Stepovich wanted to dispose of the issue of any fees which may be owed to his office, as well as how the transfer of the file from one law office to the other should affect an award of statutory fees. 

On September 4, 2003, the employee filed a document entitled “Notice of Waiver of Right to Lien and Acknowledgement of Payment.” We find this document was not sufficient to help us resolve the following questions. Therefore, before we rule on the issue of statutory attorney fees, we would like the parties to brief these three issues: 1. What is the effect of the Notice of Waiver signed by attorney Stepovich on the employee’s request for statutory fees; 2. How did the transfer of the employee’s file from one law office to the other affect an award of statutory fees to attorney Beconovich; and, 3. Are medical benefits are compensation for the purpose of awarding statutory attorney fees? The parties have ten days to submit simultaneous briefs unless they agree to extend the period.      


ORDER
1. The employer shall pay the employee TTD benefits from January 1, 2003 through April 30, 3003.  

2. The parties shall file briefs as outlined in our decision above within ten days time, unless they agree otherwise.

Dated at Fairbanks, Alaska this  9th day of October, 2003.







ALASKA WORKERS' COMPENSATION BOARD




________________________________________                                






Ann Brown, 
Designated Chairman







________________________________________                                
                        John Giuchici, Member







________________________________________                                
                                 Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARTIN J. DUFFY employee / applicant; v. HOUSTON NANA LLC, employer; LUMBERMENS MUTUAL CASUALTY CO, insurer / defendants; Case No. 200116206; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 9th day of October, 2003.
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Victoria J. Zalewski, Admin. Clerk
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