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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILMA TISCH, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

GTE DIRECTORIES,

                                                  Employer,

                                                   and 

LUMBERMENS/EAGLE INSURANCE,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199229836

        AWCB Decision No. 03-0249

         Filed with AWCB Anchorage, Alaska

         on October 10 , 2003



We heard the employee's claim for medical benefits in Anchorage, Alaska, on September 16, 2003.  The employee represented herself.  Attorney Tasha M. Porcello represented the employer and insurer ("employer").  We closed the record at the conclusion of the hearing.


ISSUE

Is the employee entitled, under the terms of the Compromise and Release approved by the Board on June 23, 1998, to medical benefits other than medical care and orthotics for her left ankle?



CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

On December 10, 1992, while at work, the employee opened a door to hang up her coat and tripped over a box of telephone books sitting directly in front of the door, resulting in an injury to her foot. (June 4, 1993 Report of Occupational Injury.)  The employee continued to work until May 25, 1994 when her employment was terminated. (May 25, 1994 GTE Directories Notice of Employee Separation.)  The employee first became disabled in October 1994.  The employee asserted that she suffered multiple complications as a result of her left ankle injury including but not limited to the need for a right knee arthoscopy, thumb surgery, and low back pain.  On or about March 26, 1997, the employee suffered a stroke, which the employee then contended was related to her left ankle injury and resulting surgeries.  The employer controverted liability for the stroke as of June 30, 1997 based on the opinion of the employee's treating physician that the stroke was unrelated to her ankle surgeries. (June 19, 1998 Compromise and Release.) 


On July 10, 1997, attorney Michael J. Jensen filed a workers’ compensation claim on behalf of the employee asserting that the employee suffered multiple injuries as a result of her December 10, 1992 work injury.  Injured body parts were listed as: “left ankle, both knees, right thumb, stroke and mind.”  The nature of the injury or illness was listed as: “left and pantalar arthrodesis, left second metatarsal head and toe deformity, degenerative joint disease in both knees, low back pain, right thumb dysethesia, venous thrombosis, stroke, depression.”  The purpose for filing the claim was to obtain temporary total disability (“TTD”) benefits, permanent physical impairment (“PPI”) benefits, permanent total disability (“PTD”) benefits, medical costs relating to the venous thrombosis, embolization, and stroke including the cardiac surgery, depression, penalties, interest and attorney’s fees and costs. (July 10, 1997 Application for Adjustment of Claim.)


On August 15, 1997, the employer filed a controversion of all further benefits of any type arising out of employee’s work related injury of December 10, 1992 based upon the medical opinion of Paul Steer, M.D., that none of the conditions asserted by employee in her workers’ compensation claim were the result of the December 10, 1992 injury.  The employer also relied upon the opinion of John D. Frost, M.D., who had treated the employee for preexisting bilateral knee conditions and who stated that the employee's knee condition was unrelated to her ankle problem. (September 12, 1994 letter from Dr. Frost to Arctic Adjusters, Inc.)  The employee obtained contrary opinions from various doctors and experts. (June 19, 1998 Compromise and Release.) 


The parties entered into a Compromise and Release (“C&R”), which was approved by the Board on June 23, 1998, during a C&R hearing.  The C&R specifically limited the employer’s future medical benefits liability to “medical care and orthotics for her left ankle”.  This limitation or a variant of it appears at least seven times in the June 23, 1998 C&R.  Additional specific waivers of medical benefits for “any aggravation or new injury to or arising from employee's alleged injuries to her ankle, knees, and March 1997 stroke or any claim to medical complications or new injuries arising from the enumerated conditions” are contained in the C&R.  The employee initialed each page of the C&R.  The employee signed the C&R. (June 19, 1998 Compromise and Release.)  The C&R contains the following relevant sections: 

Page 1

The parties whose signatures appear below agreed to settle all claims which employee might have arising from or related to her work related injury of December 10, 1992 with GTE Directories, other than future medical care and orthotics for her ankle.

Pages 1 – 2

The full and final settlement of all claims against GTE Directories which is the basis of this settlement requires that this settlement include waiver of any aggravation or new injury to or arising from employee's alleged injuries to her ankle, both knees, thumb and March 1997 stroke or any claimed medical complications or new injuries arising from the enumerated conditions and any other injuries claims against GTE arising from a enumerated conditions and any other injury claims against GTE arising from or in the scope of employee's employment with GTE.  Employee retains only the right to request future medical care and orthotics for her left ankle.

Pages  3 – 4

Following discovery, the parties agreed to settle the claim on a disputed claims basis as follows without any admission of liability or responsibility under the Alaska Workers Compensation Act except as specifically set forth in this document:

In exchange for a complete waiver of all claims which were made or could have been made by employee against employer arising out of employee's employment with GTE, other than future medical care as set forth herein, employee agrees to the following: the employer will begin permanent and total disability benefits to employee beginning May 5, 1998 and continuing in the amount of $320.06, representing her PTD rate minus an offset for social security retirement benefits received by employee; employer will pay employee the lump sum of $301.29 representing past PTD benefits employer  will pay employee a lump sum of $9,000 to settle all injury claims arising out of employee's employment other than future medical care for the left ankle and related orthotics . . .

This settlement contemplates that the employee waives all injury claims against GTE which are not specifically reserved to employee under the terms of this C & R.

Page 6

Dr. Steer also noted that employee had multiple areas of degenerative arthritis (hands, knees and ankles) and that employee's problems since 1994 were due to the pre-existing degenerative condition, not the December 1992 incident. 

Page 7

The employee retains the right to future medical care under the Act for her left ankle, including replacement orthotics.  The employer retains the right to all defenses to medical care under the Act and the regulations.

Page 8

Employer waives the right to future medical care arising out of future strokes and other heart conditions, death benefits, back, knee and thumb conditions and all other medical benefits, including orthotics, for her left ankle.

Employee asserts that her ankle injury is compensable and that as a result of the ankle injury, employee suffered various other personal injuries, including a thumb injury, right knee arthroscopy, low back pain and her March 1997 stroke.  Employee asserts that at hearing, she will produce testimony from Dr. Graves, Dr. Horning, Dr. McGuire, Dr. Mayer, and Dr. Breall to support her claims and that based on such testimony and the presumption, her claims will be found compensable by the board.  Employee further contends that she is permanently and totally disabled.

Page 9

Finally, employer contends that if employee was found to be permanently and totally disabled by the board, employee’s correct permanent and total compensation rate is $154.00 per week, based upon employee's probable earning capacity at the time of her disability.

The parties also recognize the possibility of future disputes between the parties.  The parties have entered into this agreement to fully and finally up result their disputes arising from employee's 1992 work injury other than future medical care as set forth herein.

Page 9 – 10

The parties believed this settlement is fair to both the employer and the employee and have accepted it in order to resolve all past and future disputes concerning all benefits other than future medical care for the left ankle which might be due to the employee under the Alaska Workers’ Compensation Act.

Page 10

Although employee waives future medical benefits for all conditions other than her left ankle, this waiver is justified given the employer's payment of all outstanding medical bills from the stroke and other medical conditions, employee's reimbursement to employee of actual expenses which employee incurred in connection with her injuries, the lump sum payment of $9,000 in exchange for waiver of injury claims arising out of employee’s employment with employer other than those specifically reserved to employee . . .

Page 11

In order to resolve all past, present, or future disputes between the parties with respect to any and all benefits to which the employee is or may be entitled under the Alaska Workers’ Compensation Act arising from her 12/10/02 injury as defined above, the parties have agreed upon payment of permanent and total disability benefits . . . A lump sum of $301.29 representing past PTD benefits retroactive to 3/17/97 after offset for PPI paid and social security payments, a lump sum of NINE THOUSAND DOLLARS ($9000) to employee, and payment of unpaid medical bills . . .

Page 12

Employer also agrees to reimburse employee the lump sum of $6,050.00 representing claimed payments by employee for out of pocket medical and medical related travel expenses.   The employee accepts said compromise in full and final settlement of all active or potential issues were claims arising out of employee's work related injury as defined above.

It is the intent of this agreement to compromise all benefits (including but not limited to Temporary Total Disability, Temporary Partial Disability, Permanent Partial Impairment, Permanent Total Disability, compensation rate adjustment, incurred past medical expenses, future medical expenses other than for the left ankle, reemployment benefits including 041(k) stipend, interest in and transportation reimbursement, death benefits, penalties, costs and attorneys fees) which may be due to employee pursuant to the terms of the Alaska Workers’ Compensation Act and this agreement, excluding the only future medical and medical related transportation benefits for the left ankle and to resolve the possibility of future litigation between these parties arising from the employee's December 10, 1992 injury with GTE Directories and as defined above.

Page 13

By execution of this Compromise and Release, employee acknowledges her intent to release the employer from any and all liability arising out of or in any way connected with her 12/109/02 injury with GTE Directories (as defined above) and any known or as yet undiscovered disabilities, injuries, or other damages under the Alaska Workers’ Compensation Act associated with said employment excluding future medical care as indicated herein.  This Compromise and Release shall be effective in discharging the employer of all liability under the Alaska Workers Compensation Act of whatsoever  nature for all past, present and future compensation benefits, excluding future medical expenses as retained herein, and including attorneys’ fees and costs incurred through approval of the Compromise and Release.

Page 14

This Compromise and Release contains the entire agreement among the parties and constitutes full and final settlement of all claims, whether actual or potential, described herein.  To the extent that there may be other discrepancies or conflicts between the Compromise and Release and the Compromise and Release Summary, the Compromise and Release shall govern the rights and obligations of the parties.

Page 14 – 15

I, Wilma Tisch, being first duly sworn, depose and say:

I am the employee named in this Compromise and Release.  I have read and understand what is stated in this document and have had the opportunity to discuss it with Michael Jensen, my attorney.  To the best of my knowledge, the facts stated in this Compromise and Release are true and correct.  I have not relied upon representations by the employer or carrier or its representatives.  I have signed the Compromise freely and voluntarily for the purposes of settlement. (The employee’s signature is on page 15 and notarized.)

Page 15

I, Michael Jensen, state that I have discussed the nature and consequences of this document and the dismissal with prejudice of the pending workers’ compensation claim with my client and that to the best of my knowledge, she fully understands the consequences of her signature on this document and that her signature is made of her own free will. (This paragraph is followed by Attorney Michael J. Jensen’s signature as attorney for the employee.)

The employee was represented by counsel in reaching agreement on the C&R and at the Board C&R approval hearing.


On June 27, 2002, the employee went to the emergency room of Providence Alaska Medical Center, complaining that she slipped on some steps about three days earlier and caught herself with her outstretched left hand.  She had been having pain in her left wrist, worse with certain movements.  She was x-rayed and diagnosed as having what appeared to be a torus fracture of the distal radius, and also marked degenerative changes between her navicular and the carpal tunnel bone just above it. (June 27, 2002 Providence Health System Emergency Room Note.)  The radiologist interpreted the June 27, 2002 x-ray as showing degenerative changes involving the scapho-multangular joint space and the carpal-first metacarpal joint space.  The radiologist stated, "I do not see a clear cut fracture.  The bones are the demineralized." (June 27, 2002 Providence Health System Radiology Consultation.)


On July 2, 2002, the employee consulted Declan R. Nolan, M.D.  The employee complained of pain at the base of her thumb more than her wrist.  She stated she had difficulty moving her wrist but that most of this was related to an old stroke.  Dr. Nolan's assessment was hairline fracture of the distal left radius and carpometacarpal arthritis of the left thumb. (July 2, 2002 New Problem Chart Note.)  In follow-up examination on July 19, 2002, the physician noted that new x-rays of the left wrist were obtained.  “The films reveal unremarkable appearance of the distal radius, suggesting there has been healing of the fracture if one was present."  Degenerative changes along the basilar joint of her left thumb was noted and carpal bones over the radial aspect of the right wrist were also involved in the degenerative process. (July 19, 2002 Chart Note of Alan M. Larimer, M.D.)


On August 14, 2003, Dr. Larimer concluded that arthritic changes were present in the thumb, that the employee’s history of a left sided stroke may be playing a part in her pain problem and he referred her to hand therapy.  On September 4, 2002, Dr. Larimer noted in his chart record: “It is clear the fracture has healed.  There is arthritis of the thumb. Thumb arthritis obviously is still aggravated.” (August 14, 2002  Physician’s Report.)


On April 3, 2003, Larry A. Levine, M.D., performed a complete evaluation and mentioned that the employee complained of essentially whole left sided pain with the ankle being the worst followed by the wrist.  Dr. Levine deferred accepting the employee as a patient until he could further review her records and wrote: “Likelihood of significant success in treating her pain, there (sic) is minimal at best in my estimation.” (April 3, 2003 letter to Michael Rose, Ph.D., from Dr. Levine.) 

 
The employee continued to complain of left thumb pain.  On May 12, 2003, Dr. Nolan examined her and referred her to Leslie P. Dean, M.D., (May 12, 2003 Physician’s Report of Dr. Nolan.)  On May 14, 2003, the employee was examined by Dr. Dean, who’s impression was left pantrapezial arthritis and significant STT joint arthritis and basilar joint arthritis, STT joint arthritis, and to a lesser extent, metacarpal phalangeal joint and interphalangeal joint arthritis. (May 14, 2003 Physician’s Report of Dr. Dean.) 


On May 12, 2003, the employee filled a prescription for pain medicine in the amount of $66.00.  On May 14, 2003, the employee filled a prescription for pain medicine in the amount of $181.00. (The parties stipulated to these amounts at the September 16, 2003 hearing.)  On May 28, 2003, the employee filled a prescription for Vioxx in the amount of $72.97.  This prescription was written by Dr. Nolan for the employee’s thumb pain. (Employer’s September 8, 2003 Hearing Brief.)  The parties agreed at the September 16, 2003 hearing that these were the only three unpaid medicine costs.  


On June 6, 2003, a controversion was filed based upon the C&R.  The controversion stated that all benefits other than biweekly PTD benefits and reasonable and necessary medical care for the left ankle including orthotics were waived.  The employer agreed to continue to pay for reasonable treatment of the left ankle, including orthotics. (June 6, 2003 Controversion.)


On July 10, 2003, the employee filed a Workers’ Compensation Claim for TTD from “8/02 through present”, medical benefits, transportation costs, and interest.   The employee withdrew her claim for payment of TTD at a Prehearing Conference on August 14, 2003. (August 14, 2003 Prehearing Summary).  Under the terms of the C&R the employee has been receiving PTD benefits.  The employee’s claim was set for a hearing on September 16, 2003.  


At the September 16, 2003 hearing, the employee contended that she is entitled to ongoing medical treatment for her left hand, including the thumb, plus mileage and interest.  She argued that her left hand was injured by a fall that was caused by the condition of her left ankle and accordingly should be compensable.    


The employer contends that the employee waived all benefits other than ongoing medical treatment for her left ankle and permanent total disability payments according to the C&R.  Under cross examination, the employee testified that, while she did not remember signing the C&R, she acknowledged her signature on the C&R and agreed she would not have signed it if she did not understand it at the time. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

ARE THE EMPLOYEE'S MEDICAL CLAIMS COMPENSABLE UNDER THE

TERMS OF THE COMPROMISE AND RELEASE?

AS 23.30.012 provides for our review of settlement agreements:


At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  


In Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), the Alaska Supreme Court held that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).  Id. at 1158.  The Court held that the provision of §012, exempting approved C&R agreements from modification for changed conditions or mistakes of fact under §130, was an expression of legislative intent that approved settlement agreements may not be modified on those grounds.  The Court held that the Board panel must enforce the terms of that approved C&R, despite the Board's findings that the employee lacked judgment and foresight due to a brain injury, was disadvantaged by financial distress, was represented by an out‑of‑state attorney who might not be expert in Alaska workers' compensation law, was paid a lump‑sum settlement which was insignificant compared to the potential liability, and that the parties made a mutual mistake.  


Additionally, the Court in Olsen specifically found we do not have authority to modify the terms of an agreed settlement under AS 23.30.130 for a mistake of fact or change of conditions..  Id. at 1159; AS 23.30.130.  We have consistently followed Olsen.  See, Williams v. Knik Sweeping, AWCB Decision No. 99-0298 (December 1, 1998);  Costlow v. State of Alaska, AWCB Decision No. 94-0025 (February 18, 1994);  Davenport v. K & L Distributors, Inc., AWCB Decision No. 93-0332 (December 22, 1993)).


Based on the Olsen decision, and the plain wording of AS 23.30.012, we find we are compelled to examine the employee's claims for medical benefits, transportation costs, and interest under the terms of her 1998 C&R.  We find that the unpaid medical claims of the employee are for her left hand injury.


We find the terms of the C&R are specific and unambiguous that the employee's future medical treatment would be compensable only if it was for medical care and orthotics of the left ankle.  The C&R specificly waives medical benefits for “any aggravation or new injury to or arising form employee’s alleged injuries to her ankle, both knees, thumb and March 1997 stroke”.  By the plain terms of the C&R, we must find the employee's claimed medical care costs, medicine expenses and related transportation costs for her left hand are not compensable.  AS 23.30.012.

ORDER


In accord with the terms of the parties’ June 23, 1998 C&R, the employee’s claim for medical benefits under AS 23.30.095(a) for her unpaid medical care, medicine expenses and related transportation costs is denied and dismissed.

Dated at Anchorage, Alaska this 10th day of October, 2003.

ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






David Arthur Donley,






    
Designated Chairman







____________________________                                






Stephen T. Hagedorn, Member







____________________________                                  






John A Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILMA TISCH employee / applicant; GTE DIRECTORIES, employer; LUMBERMENS/EAGLE INSURANCE, insurer / defendants; Case No. 199229836; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of October, 2003.

                             

   _________________________________

      






Robin M. Burns, Clerk
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