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P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ALLYSON S. MCDONALD, 

                                                   Employee, 

                                                            Petitioner

                                                   v. 

NORTHWEND FOODS, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. ,

                                                  Insurer,

                                                            Respondents.
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)

)

)

)
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)

)
	        FINAL   

        DECISION AND ORDER

        AWCB Case No.  200016750
        AWCB Decision No.  03-0252

         Filed with AWCB Anchorage, Alaska

         on October  22, 2003


We heard the employee's appeal of the Rehabilitation Benefits Administrator’s (“RBA’s”) July 10, 2003 determination finding the employee not eligible for reemployment benefits at Anchorage, Alaska on September 24, 2003. The employee, Allyson McDonald attended telephonically and appeared on her own behalf.  Attorney Richard Wagg represented Northwend Foods, Inc., and Alaska National Insurance Company.  We heard this appeal with a two-member panel, a quorum under AS 23.30.005(f).  The record was closed at the conclusion of the hearing, September 24, 2003.


ISSUES


Did the RBA abuse his discretion determining the employee ineligible to receive reemployment benefits under AS 23.30.041(e)?


SUMMARY OF THE EVIDENCE

The employee sustained a back injury while working for her employer, a national fast food chain restaurant, as a fast food manager on August 29, 2000.  The employee had worked for the employer for approximately 13 years. The employer initially accepted the employee’s claim for benefits.  The sole issue before the Board is the appeal of the RBA’s denial of eligibility for reemployment benefits.  

The employer requested a reemployment eligibility determination on August 14, 2001, and the matter was assigned to Rehabilitation Specialist Michael Frank to perform a preliminary eligibility evaluation on September 20, 2001.  Specialist Frank interviewed both the employee and the employer.  As required under AS 23.30.041(e) the rehabilitation specialist determined the applicable job description under the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles, ” (“SCODDOT”), to be that of Manager/Fast Food Services.  Accordingly, Specialist Frank forwarded a copy of the job description to the employee’s physician, Barbara Bauman, M.D., for medical evaluation on October 19, 2001.

On October 22, 2001, Drs. Steven Marble, M.D., and Jeffery Margetts, M.D., evaluated the employee at the request of the employer.  Drs. Marble and Margetts opined that the employee could return to her position as a fast food manager, based on the SCODDOT description.  


On October 25, 2001, Dr. Bauman referred the employee for a Functional Capabilities Evaluation (“FCE”) at Sonora Sports Physical Therapy.  Physical Therapist John Brunolli estimated that the employee could work at least at a sedentary level, but reported to Dr. Bauman that the results of the FCE were deemed invalid as the results indicated that the employee participated at sub-maximal effort and appeared to have exaggerated pain symptoms.  Dr. Bauman reported thereafter on December 12, 2001, that the employee could not return to her prior position as a fast food manager absent restrictions, without specifically addressing the SCODDOT description.

In December 2001, the employer offered the employee a modified alternate position of cashier/assistant manager, which was not accepted by the employee.  The RBA determined on February 8, 2002, that the record was insufficient to determine whether the position offered met the criteria for a valid job offer under the AS 23.30.041(f), which requires (1) the offered position be within the physical capacities of the employee, (2) the offered wages amounted to 75% or more of the employee’s gross hourly wages at the time of injury; and (3) the job exists in the labor market.  The RBA requested additional information from the rehabilitation specialist, stating that based on the existing record the job offer would likely fail the to meet the criteria. 

On March 27, 2002, the RBA stated that he was unable to make an eligibility determination because of the differences of medical opinions between Dr. Bauman and the employer’s examiners, Drs. Marble and Margetts concerning the employee’s functional or physical capabilities to do the job of fast food manager.   The RBA requested a Second Independent Medical Examination (“SIME”) to resolve the dispute between the medical providers.  

On July 8, 2002, Alan Roth, M.D., was requested by the Board to perform a SIME of employee, including whether the employee could return to her position as a fast food restaurant manager.  Dr. Roth was provided a copy of a job description prepared by the employee.  In his report dated September 9, 2002, Dr. Roth indicated the employee could not return to her former position.  Dr. Roth did not consider any SCODDOT description in his initial review.

On February 3, 2003, the Board requested Dr. Roth consider SCODDOT descriptions in his evaluation of the employee’s capabilities.  Dr. Roth was provided with the SCODDOT descriptions for Manager/Fast Food Services, Fast Food Worker, Stock Clerk and Janitor.  Dr. Roth filed a supplemental report on March 3, 2003 indicating the employee could perform the positions of Manager/Fast Food Services and Fast Food Worker per se, but further stating that the employee could not fulfill all of the duties of the stock clerk and janitor positions as described by the SCODDOTs.  He noted that the “heavy” position of stock clerk included regular duties such as cutting lumber, glass and related materials, and required heavy lifting beyond the employee’s capabilities.  He also stated that the employee could not perform all of the “medium” duties of the janitor position unrestricted, such as emptying heavy trash containers, clearing snow and debris, mowing lawns, applying sealers to wood and concrete floors, or cleaning chimney flues or connecting pipes.  Thus, on April 18, 2003, the RBA found the employee eligible for reemployment benefits because she could not perform all of the regular duties as described by the job descriptions.  

However, on May 5, 2003, the RBA determined to reconsider the eligibility decision pursuant to AS 44.66.540,
 and requested the rehabilitation specialist to review the appropriateness of the additional job descriptions for a determination of eligibility.  In response, Specialist Frank spoke again with the employee and the employer’s representatives.  The parties continued to disagree as to the nature and extent of the physical duties required of the fast food manager position formerly held by the employee.  

Specialist Frank conducted a labor market survey, interviewing eight fast food managers of national chains regarding the duties required of their positions.   In his supplemental report dated June 13, 2003, Specialist Frank reported that the interviewees indicated that the performance of heavy physical work as described by the employee was rare, if ever.  Specialist Frank reiterated his opinion that the SCODDOT description of Manager/Fast Food Services was a reliable and applicable comparator, and further stated that where overlap and fill-in was required that the SCODDOT for Fast Food Worker would also be germane.   Specialist Frank recognized in his report that the SIME, Dr. Roth, had previously found both these positions to be within the employee’s capacities.

The RBA thereafter determined the employee ineligible for reemployment benefits on July 10, 2003. The denial was based on the rehabilitation specialist’s findings that the essential functions of the job did not typically include the duties of janitor and stock clerk, and that the employee had been approved to return to work as a fast food manager.  The RBA’s July 10, 2003 letter also set forth appeal rights:

If you disagree with my decision that you are not eligible for reemployment benefits and you wish to appeal it to the workers’ compensation board, you must complete and return the attached Workers Compensation Claim (Form #7-6106) and Affidavit of Readiness for Hearing (Form #7-6107) within 10 dates of receipt of this letter.  Please pay particular attention to section 24(g).  If you do not request review of my decision within the 10 day period, the decision is final. 

The employee received the RBA denial letter on July 16, 2003
 and submitted a claim appealing the decision dated July 24, 2003.    As the form was not signed, it was return to the employee on August 1, 2003, with directions to complete the form.  The Board received the signed form on August 11, 2003.  The employee testified at the hearing that she thought the signature space was only for lawyers and that she resubmitted the form as soon as she received the rejected form. At the hearing, counsel for the employer stated that if the record supported the employee’s testimony, the employer would concede that a good faith attempt had been made to file the appeal within the requisite time.  

At the hearing, the employee testified that she was not physically able to return to the actual duties of a fast food manager.  She explained the job descriptions from SCODDOT and the survey of duties performed by the rehabilitation specialist do not reflect the actual work requirements of fast food managers in Alaska based on her years of experience.  She stated that she regularly performed the duties of all of the other positions everyday which included tasks outside of her capabilities, and which were more physically demanding than the job descriptions indicate.  The employer argued that the statutory and interpretive law requires the Board to rely solely on the SCODDOT description and not as described by the employee. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As a preliminary matter we find the record corroborates the employee’s testimony with regard to filing this appeal of the RBA’s determination, and further recognize that the employer indicated it would concede the issue if so found.  Accordingly, we decline to rule on the timeliness issue as raised by the employer.

I.
STANDARD OF REVIEW ON APPEAL

We analyze this matter for an abuse of discretion on the part of the RBA.  Under AS 23.30.041(d), we must uphold a decision of the RBA absent an “abuse of discretion of the administrator’s part.”  The Alaska Supreme Court has stated abuse discretion consists of, “issuing a decision, which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.” 
  In Brown v. State,
 the Court also stated that abuse of discretion exists only when the Court is left with the definite and firm conviction on the whole record that the trial judge has made a mistake.”  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.

The Administrative Procedure Act provides another definition to be used in consideration of appeals of administrative agency decisions.  It expressly includes reference to the substantial evidence standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence…If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1)the weight of the evidence; or (2) substantial evidence in light of the whole record.

On appeal to Superior Court, our decision reviewing the RBA’s Determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA’s determination.

Applying the substantial evidence standard, the Alaska Supreme Court has held a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order…must be upheld.”

II.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

We thus consider whether the RBA’s decision denying benefits under AS 23.30.041 is supported by substantial evidence.
  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.
  If, in light of the record as a whole, we find that RBA’s decision is not supported by substantial evidence, we will conclude the RBA abused his discretion and remand the matter for reexamination of the record for necessary action.

AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as describe in the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor marked that the employee has held or received training for within ten years before the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations ad Defined in the Dictionary of Occupational Titles.”

The employee asserts she is physically unable to return to the actual duties of a fast food manager and disagrees with the SCODDOT description of duties.  However, the Alaska Supreme Court has held that it is not the subjective standard, i.e., what does the employee assert that a particular job requires, that must be considered, but rather the objective standard as defined in AS 23.30.041.
  For example, in Morgan v. Lucky Strike Bingo,
 the Court considered an employee’s claim that the specific requirements of a job should be given consideration by the RBA rather than a doctor’s statement that the employee could perform a job as described in the SCODDOT.  The Court found that the doctor’s statement that the employee could meet the requirements of the SCODDOT job description was sufficient evidence to support the Boards’ affirmance of the RBA’s decision that an employee was ineligible for reemployment benefits.  In so concluding, the Court observed, 

The statute’s plain language was apparently intended to minimize or avoid prolonged and expensive disputes about eligibility for reemployment benefits by inflexibly relying on the Department of Labor’s extensive occupation dictionary and job analysis.

The Court further held in Konecky v. Camco Wireline, Inc., that use of the SCODDOT description was mandatory to determine eligibility and not the actual physical demands of the job.

Although the employee may feel the SCODDOT standards do not match the actual physical capacity required to perform her former work, the law requires the use of the SCODDOT descriptions to determine eligibility for reemployment benefits.
  Consequently we cannot overturn the RBA eligibility decision based on a challenge to the SCODDOT standards.  The Alaska Supreme Court has consistently held that we must strictly adhere to the requirements of AS 23.30.041(e), even if the end result is harsh.

Accordingly we find sufficient evidence in the record to support the RBA’s decision.  First, we find there to be sufficient evidence from the Rehabilitation Specialist to support the determination that the SCODDOTs for Manager/Fast Food Services and Fast Food Worker are the appropriate and applicable job descriptions, and that such jobs are available within the labor market.  Second, there is no dispute that the jobs of fast 

food worker and fast food manager are jobs the employee “held or received training for within 10 years before the injury.” 
 Finally, we find there is sufficient medical evidence by the reports of Drs. Roth, Marble and Margetts, in the record indicating the employee has the capabilities to return to work as a fast food manager.  

Thus, the RBA’s decision in reliance on the report of the rehabilitation specialist, the SCODDOT job descriptions as identified and the report the SIME and IMEs should be affirmed.  Based on the above, we find the RBA’s determination supported by substantial evidence.  


ORDER

The RBA did not abuse his discretion in finding the employee ineligible for reemployment benefits.  The employee’s appeal of the RBA’s decision is denied and the RBA determination of July 10, 2003, finding the employee not eligible for reemployment benefits is affirmed under AS 23.30.041(e).


Dated at Anchorage, Alaska this     day of October , 2003.





ALASKA WORKERS' COMPENSATION BOARD







___________________________                                






Jennifer Alexander, Designated Chair







____________________________                                






Philip Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALLYSON S. MCDONALD employee / petitioner; v. NORTHWEND FOODS, INC, employer; ALASKA NATIONAL INS. CO., insurer / respondents; Case No. 200016750; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of October, 2003.

________________________________

      






         Kris Ritualo, Admin Supervisor
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� AS 44.62.540 provides, in part:  “(a) [t]he agency may order a reconsideration on all or part of the case on its own motion or on a petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.”


� See “Domestic Return Receipt,” U.S. Postal Service Form 3811, dated July 16, 2003. 


� Sheehan v. University of Alaska, 700  P.2d 1295, 1297 (Alaska 1985).


� 563 P.2d 275 (Alaska 1977).


� See Manthey v. Collier, 367 P.2d 884 (Alaska 1962).


� AS 44.62.570.


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).


� Miller, 577 P.2d at 1049; Yahara Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).


� Id.


� Also referred to as “SCODDOT.”


� See Odman v. K & L Distributors, Inc., AWCB Decision No. 93-0097 (April 22, 1993) and Rearick v. Engineered Fire Systems, Inc., AWCB 93-0125 (May 20, 1993).


� 938 P.2d 1050 (Alaska 1997).


� Id.


� 920 P.2d 277 (Alaska 1996).


� Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996).


� See Moesch v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994).


� AS 23.30.041(e)(2).
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