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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARYANN G. SKINNER, 

                                        Employee, 

                                         Petitioner,

                                                   v. 

WAL-MART,

                                        Employer,

                                                   and 

INSURANCE CO OF STATE PA,

                                        Insurer,

                                        Respondents.
	))


)

))))))))))))
	            DECISION AND ORDER

            ON RECONSIDERATION

             AWCB Case Nos.  199610283M,

                                              200028670
             AWCB Decision No.  03-0253

            Filed with AWCB Anchorage, Alaska

            on October  15 ,  2003 (Nunc Pro Tunc)



We heard the employee’s request for reconsideration of our Final Decision and Order, AWCB Decision No. 03-0227 (September 18, 2003) on October 14, 2003, at Anchorage, Alaska.  The hearing was held on the written record.  Attorney Michael Patterson represented the employee.  Attorney Shelby Davison represented the employer and insurer (employer).      

ISSUE


Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 03-0227 (September 18, 2003)?

SUMMARY OF THE EVIDENCE


We heard the employee’s claim for benefits associated with her left knee condition on July 24, 2003, at Anchorage, Alaska.  On September 18, 2003, we issued AWCB Decision No. 03-0227 (September 18, 2003), in which we granted the employee’s claim. The employee filed a request for reconsideration of our September 18, 2003 Decision and Order on September 24, 2003.  Specifically, the employee seeks reconsideration of our award of attorney’s fees and costs.


The employee, a 50-year-old female, filed a claim alleging her left knee condition was compensable because it was injured as a result of her work related right knee condition.  She also alleged that her left knee condition was compensable because the movement of getting in and out of her chair at work aggravated, accelerated or worsened a preexisting degenerative knee condition.  

The evidence presented at hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 03-0227.  We hereby incorporate the full summary of the evidence from that decision by reference.  We found the employee's May 26, 1996 work injury was a substantial factor in causing the employee's need for additional medical treatment for her left knee from December 5, 2000 forward.  We further found that the employee's need for additional medical treatment was reasonable and necessary and ordered the employer to pay all medical bills, prescription costs, transportation costs and other related expenses plus interest.  


Regarding the matter of attorney’s fees, at the conclusion of the hearing, employee’s counsel requested he be allowed to supplement his affidavit of attorney’s fees.  After discussion regarding both counsels’ schedules and workloads, it was agreed that the employee’s counsel would file his request for supplemental fees and costs by close of business August 11, 2003.  The employer was to file with the Board and the employee any objection by close of business on August 15, 2003.  On September 16, 2003, the employee faxed its request for supplemental attorney fees and costs to the Board.  On September 17, 2003, the employer objected arguing that the request to supplement fees and costs was not timely filed.  


Because the supplemental request was received after the record closed, the Board did not consider it.  As to those fees and costs that were timely filed, the employee sought $8,433.50 for attorney's fees and paralegal fees (based upon an hourly rate of $230.00 and $100.00 respectively) and  $104.30 in legal costs.  We found the paralegal rate of $100.00 per hour and costs in the amount of $104.30 to be reasonable and proper.  However, we did not find an hourly rate of $230.00 to be reasonable in this case and awarded attorney fees based upon an hourly rate of $200.00 per hour.  We directed the employer to pay, in addition to $104.30 in costs, $7,742.00 for reasonable attorney's fees and paralegal fees. Our findings and conclusions are more fully discussed in the Findings and Conclusions section of AWCB Decision No. 03-0227 and are incorporated herein.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

            In response to the employee's request for reconsideration, we have examined the record of this case, as well as our September 18, 2003 decision and order.  The employee's request asserted that the length, complexity, services performed, resistance of the employer, and benefits obtained for the employee support her counsel’s request for a rate of $230.00 per hour rather than the $200.00 per hour awarded by the Board.  In support, the employee provided the Board with a superior court order awarding Mr. Patterson $235.00 per hour.
  The employee also argued that the Board should automatically compute attorney’s fees for time spend at the hearing, “considering the Board is fully aware of the time required and the testimony given.”  Finally, the employee argued that the Board has the authority to award fees without an affidavit from any attorney.  Therefore, the employee asks the Board to exercise its discretion and consider the supplemental fee affidavit.  We will exercise our discretion under AS 44.62.540 to reconsider our decision and order in AWCB Decision No. 03-0227.   

I. Attorney’s Fees and Costs

We find the employee's attorney has successfully prosecuted the employee's claims. We find the employer resisted and controverted the employee's claims. AS 23.30.145 states, in pertinent part: 
(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. 


(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.
 It is left to the Board’s discretion to determine what is a reasonable attorney’s fee in each case.  We award fees that are “reasonably commensurate with the actual work performed, the attorney’s affidavit…, the nature, length, and complexity of the services performed, the benefits resulting to the beneficiaries from the services, and the amount of benefits involved.”  8 AAC 45.180(d)(2).   We reject the employee’s argument that because the employee’s attorney was awarded an hourly rate of $235.00 in one case, the Board must conclude it is a reasonable fee in this case.    We reject the notion of “piggybacking” a rate approved by one tribunal or decision to the next.  We find that if we were we to accept the employee’s argument, awarding attorney’s fees and determining what a reasonable fee is, would no longer be discretionary.  We conclude that to agree with the employee’s argument would be a violation of our rules and regulations. 


Actual fees and costs are awarded on a case-by-case basis.  Here, we find Mr. Patterson has practiced in the specialized area of workers' compensation law for several years.  Taking into account the actual work performed, the nature, length, and complexity of the services performed, the benefits resulting to the employee from services rendered, and the amount of benefits involved and the contingent nature of representing claimants in workers’ compensation cases, we find Mr. Patterson’s $230.00 per hour request is reasonable.   Moreover, while not conclusive, we note that the employer did not object to Mr. Patterson’s rate.  We also find the hours claimed are not excessive.  Finally we find the use of assistants to minimize high fees should be encouraged and reduces the cost of litigation.


Accordingly, under AS 44.62.540 we will reconsider our award of attorney fees and costs in our September 18, 2003 decision and order.  Under AS 23.30.145(b), we will award $8,433.50 as reasonable attorney fees and paralegal assistant costs in addition to $104.30 in other legal costs related to the employee’s claims.

II
Supplemental Attorney Fees

The employee argues that the Board should award Mr. Patterson his request for supplemental fees.  At the conclusion of the July hearing, Mr. Patterson requested the record remain open for the limited purpose of receiving his affidavit of supplemental fees and costs. After taking into consideration both counsels’ schedules and workload, the Board provided Mr. Patterson several weeks in which to file his request for supplemental attorney’s fees.  Mr. Patterson did not timely file.  Rather, we find that he faxed his supplemental fee request more than one month later.  


A faxed document is not a filed document.  The Board distinguishes between filing a pleading with the Board and service of that pleading upon a party.
 A document is filed with the Board either in person or by mail.  8 AAC 45.060(b) (emphasis added).  A document may be served either personally, by facsimile, electronically, or by mail.  Id. (emphasis added).  The Board takes administrative notice that a document is considered “filed with the Board” when it has been delivered to the Board either in person or by mail and has been “date stamped.”  The Board does not accept for filing documents delivered via facsimile.  8 AAC 45.060(b).  This rule is for the benefit of not only the parties but also the Board.  The Board’s limited resources do not permit the additional clerical support to ensure all pages of a faxed pleadings are received, timely recorded as received, and distributed. Therefore, we conclude the employee has not filed a request to supplement attorney’s fees. 


Furthermore, had we accepted the faxed document for filing, we would find it was presented after the record closed.   We would also find that the failure to timely file was not excused for good cause and thus the document would not be considered.  


The employee also argues that we should exercise our discretion and award supplemental attorney’s fees because 1) the Board is fully aware of the time required and the testimony given and thus should automatically compute attorney’s fees for time spent at the hearing, and 2) the Board has the authority to award fees without an affidavit from any attorney.  We find Mr. Patterson has requested actual fees under AS 23.30.145(b).  Board regulation 8 AAC 45.180(d) prescribes the process for a request for actual attorney’s fees under AS 23.30.145(b).  The process includes the requirement that an affidavit itemizing hours expended and an explanation of the work verify the request.  8 AAC 45.180(d)(1).   We find that the employee’s arguments are contrary to 8 AAC 45.180.   We decline to exercise our discretion under these circumstances.  Employee’s request to reconsider Mr. Patterson’s request for supplemental attorney’s fees is denied.
ORDER

1.
We exercise our discretion under AS 44.62.540 to reconsider our order in AWCB Decision No. 03-0227 (September 18, 2003).


2.
Ordering paragraph no. 2 from AWCB Decision No. 03-0227 (September 18, 2003) shall be modified to read: “The employer is ordered to pay $8,433.50 in reasonable attorney fees and paralegal fees.  The employer is ordered to pay $104.30 in legal costs.”


3.
AWCB Decision No. 03-0227 (September 18, 2003) is affirmed in all other respects.


Nunc Pro Tunc
, dated at Anchorage, Alaska this  15  day of October, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






 Rebecca Pauli, Designated Chair







____________________________                                






Royce Rock, Member







____________________________                                  






Marc Stemp, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MARYANN G. SKINNER employee/petitioner; v. WAL-MART, employer; INSURANCE CO OF STATE PA, insurer/respondents; Case No. 199610283M, 200028670; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd 

    day  of  October,  2003.


                             

   _________________________________

      






     Robin Burns, Clerk
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