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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL L. MARTIN 

                                                  Employee, 

                                                   Applicant,

                                                   v. 

SILVER BAY LOGGING, INC.

                                                  Employer,

                                                  and

ALASKA TIMBER INSURANCE EXCHANGE,

                                                 Insurer,

                                                            Defendants.
	)
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)
	        DECISION AND ORDER 

        ON RECONSIDERATION

        AWCB Case No. 200120095

        AWCB Decision No. 03-0255 

         Filed with AWCB Anchorage, Alaska

         October  24, 2003


On October 14, 2003, in Juneau, Alaska, Alaska Workers’ Compensation Board (“Board”) met to hear the parties’ Requests for Reconsideration of the Board’s September 26, 2003 Decision and Order, AWCB Decision No. 03-0231. On October 6, 2003 the employer requested additional attorney’s fees and legal costs and to be allowed to offset attorney’s fees and legal costs, awarded in the Board’s Decision No. 03-0231, against benefits owed to the employee.  On October 9, 2003 the employee requested the Board reverse its findings that the employee was working while collecting Temporary Total Disability (“TTD”) and knowingly made misleading statements with the intent to mislead the employer and receive compensation to which he would otherwise not be entitled.  The employee represented himself.  Attorney Patricia Zobel represented the employer and insurer.  The Board heard the matter on the written record.  The Board closed the record when it met on October 14, 2003. 

ISSUES

1. Shall the Board reconsider its September 26, 2003 Decision and Order AWCB Decision No. 03-0231?

2.
Shall the Board reverse its findings that the employee was working while collecting Temporary Total Disability (“TTD”) and knowingly made misleading statements with the intent to mislead the employer and receive compensation to which he would otherwise not be entitled?

3.
Shall the Board authorize the employer to offset awarded attorney’s fees and legal costs against future benefits owed the employee?

4. 
Shall the Board award the employer additional attorney’s fees and legal costs? 

SUMMARY OF THE EVIDENCE


The employee sustained an injury to his low back on September 29, 2001 in a bus accident during his work as a timber cutter for the employer.  He was brought to Wrangle Medical Center emergency room in Wrangell, where he was diagnosed with moderate contusion of the scalp and skull with no evidence of a concussion and no x-ray evidence of a neck injury.  The employee was observed for two hours and discharged.  The employee continued to experience low back pain.  We incorporate by reference the medical history and facts as detailed in our September 26, 2003 Decision and Order AWCB Decision No. 03-0231.  


On May 10, 2002, the RBA determined that the employee was not eligible for reemployment benefits since his doctor predicted that he would have the physical capacities to return to his job at the time of injury.  The employee filed a claim on May 22, 2002 seeking a review of the reemployment benefits determination.

The employee was evaluated by Michael J. Battaglia, M.D., at the employer's request on November 5, 2002.  Dr. Battaglia opined that: (1) the employee is unable to return to work as a timber Faller and that the employee should pursue a more sedentary job that requires that he only with 20 to 25 pounds;  (2) the employee is medically stable; and (3) the employee has a 17 percent impairment of a whole person.  (November 2, 2002 Dr. Battaglia Independent Medical Examination “IME”.)


On November 21, 2002 the employer controverted all benefits based upon evidence of the employee’s capacity to be employed and his actual performance of the work of a bartender.   The employee received continuous TTD benefits from the date of his injury, until November 21, 2002.  A hearing scheduled for June 17, 2003, was continued to August 12, 2003 due to the unavailability, due to injury, of one of the employer’s witnesses, Mr. Wayne Mallot.


 On August 12, 2003, in Juneau, Alaska, the Board met to hear the employer’s request for reimbursement of benefits, costs, and attorney fees for the employee’s having taken workers’ compensation benefits while working, as well as the employer’s request that the Board refer this matter to the prosecutor’s office.  The Board also heard the employee’s petition requesting that the Board reverse the Rehabilitation Benefits Administrator’s (“RBA”) eligibility evaluation determination (“EED”) of May 10, 2002, which found the employee ineligible for benefits.  The employee represented himself at the hearing.  Attorney Patricia Zobel represented the employer and insurer.  At the conclusion of the hearing, the record was held open for the introduction of subpoenaed bank records.  The bank records were received on August 14, 2003 and correspondence from the employee regarding the bank records was received on August 22, 2003.  The record was closed on August 27, 2003 when the Board next met.

In its brief and at the August 12, 2003 hearing the employer argued that the employee obtained compensation by knowingly making false or misleading statements including testifying at deposition that he was not working when, in fact, he was working full-time as a bartender, testifying at his deposition falsely regarding his physical capacities, and misrepresenting his physical capacities to his physicians.  The employer also argued that the employee was not entitled to TTD benefits since he was physically capable of working.  The employer also argued that under AS 23.30.041(e)(2) the employee is not eligible for reemployment benefits because he was employed as a bartender following his injury for a period long enough to obtain the skills to compete in the labor market.    The employer argued that, whether he wanted to be paid or not, under Alaska law the employee is legally entitled to payment for his work as a bartender.  The employer also argued that even if the Board does not find fraud, the employer is entitled to recoup overpayments from future benefits.  It is the position of the employer that whether the employee was paid under the table or worked for tips only, his activities in the bar showed employability and he lied to the employer and his physicians regarding his ability to be fully employed in order to unlawfully take compensation benefits.  

In our September 26, 2003 Decision and Order AWCB Decision No. 03-0231 we found the employee misrepresented his physical capacities, by concealing from the employer the fact that he had the physical capability to do light duty work and that he was in fact working as a bartender.  We ordered that:

1. The RBA's determination dated May 10, 2002, finding the employee not eligible for reemployment benefits under AS 23.30.041(e)(1), is reversed and remanded to the RBA for further investigation and re-determination.

2.
Under AS 23.30.250(b), the Board orders the employee to make full reimbursement of the costs of the TTD benefits obtained by the employee while working, $25,995.50.

3.
Under AS 23.30.250(b), the Board orders the employee to make full reimbursement of the costs of the attorney’s fees and legal costs incurred by the employer, $18,514.17.
4.
Under AS 23.30.155(j), the Board authorizes the employer to recoup its overpayment of TTD benefits at the rate of 100 percent from any future payment of compensation benefits. 

5.
The employer is ordered to send a copy of this decision and order to the District Attorney’s office for their review to determine what, if any, criminal prosecution should be taken.


On October 6, 2003 the employer filed a “Request for Reconsideration” requesting additional attorney’s fees and costs and to be allowed to offset attorney’s fees and costs, awarded in the Board’s Decision No. 03-0231, against benefits owed to the employee.  On October 9, 2003 the employee requested the Board reverse its findings that the employee was working while collecting TTD and knowingly made misleading statements with the intent to mislead the employer and receive compensation to which he would otherwise not be entitled.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  SHALL THE BOARD RECONSIDER ITS SEPTEMBER 26, 2003 DECISION AND ORDER AWCB DECISION NO. 03-0231?

Both parties have asked that the Board reconsider AWCB Decision No. 03-0231.  The Alaska Administrative Procedure Act at AS 44.62.540 provides:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on the petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer. A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.


The Board has reviewed both parties Requests for Reconsideration of AWCB Decision No. 03-0215.  The employee’s request provides no new argument or substantive basis for reconsideration.  The employer’s request provides new information regarding attorney’s fees and legal costs and asks for additional remedy in equity.  Since the employee’s request raises no new arguments, relies on no new evidence and offers no substantive basis for reconsideration the Board exercises its discretion to deny reconsideration to the employee.   Since the employer’s request introduces new evidence of additional attorney’s fees and costs and presents a new legal basis for an additional remedy the Board exercises its discretion to grant reconsideration to the employer.

2.  SHALL THE BOARD AWARD THE EMPLOYER ADDITIONAL ATTORNEY’S FEES AND LEGAL COSTS?


In AWCB Decision No. 03-0215 the Board awarded attorney’s fees and legal costs based on an affidavit of fees that had been filed in April of 2003 by the employer.  That affidavit of fees was filed in anticipation of the hearing that was set for May 6, 2003.  That hearing was continued, and it was not until August that the hearing was held.  Since the filing of the April 2003 affidavit of fees, the employer incurred substantially more fees including fees associated with the August 12, 2003 hearing in Juneau.


AS 23.30.250(b) provides:

If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained. Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170 (b) and (c). (Emphasis added.)


On October 6, 2003 the employer submitted a “Supplemental Affidavit of Attorney's Fees”.  That affidavit requests a total of $23,961.50 in attorney’s fees and $8900.21 in legal costs (including $1,352.00 payable to its investigator, Wayne Mallot, and $184.50 payable to OSC Vocational for the testimony of J.R. Wyatt).  The Board exercises its discretion under AS 44.62.540(b) to consider the supplemental affidavit of attorney’s fees and legal costs.  The Board finds these additional fees where reasonable and necessary for the successful resolution of the employer’s request for reimbursement.  The Board finds that under AS 23.30.250(b) the employer is entitled to an increased award of the requested attorney’s fees and legal costs.


3. IS THE EMPLOYER ENTITLED TO REIMBURSEMENT OF ATTORNEY’S FEES AND COSTS  FROM FUTURE BENEFITS?


The employer argues the Board should issue an order authorizing the employer to offset/withhold future benefits payments to the employee until, in addition to the reimbursement of overpayment of TTD, the employer’s awarded attorney fees and legal costs have also been reimbursed.  


AS 23.30.250(b) grants the Board jurisdiction to order repayment of benefits and attorney fees and legal costs for fraudulent claims when the Board finds “that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit.”
  Additionally, under AS 23.30.155(j), if the employer has made overpayments of benefits, the employer is entitled to be reimbursed by withholding up to 20 percent of future benefit payments unless the Board approves a higher percentage of withholding          


AS 23.30.250 does not empower the Board to authorize the offset of employer’s attorney fees or legal costs.  AS 23.30.155 does not empower the Board to authorize the offset of employer’s attorney fees or legal costs.  In its Request for Reconsideration the employer cites no statutory or case authority empowering the Board to allow an employer to offset an award of attorney’s fees and legal costs (as opposed to an overpayment of benefits) from future benefits owed to the employee.  The employer only asks for this authorization in equity.  


The elements of equitable remedies are: Assertion of a position by word, conduct, or failure to act, reasonable reliance thereon by another party, and resulting prejudice.  Wausau Ins. Companies v. Van Biene, 847 P.2d 584, 588 (Alaska 1993).  The Alaska Supreme Court has recognized the Board’s equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.  Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).  The Board has applied the equitable remedies in its decisions, when the situation demanded.  See, e.g., Bathony v. S.O.A., D.E.C., AWCB Decision No. 01-0091 (May 8, 2001); Devereaux v. City of Hoonah, AWCB Decision No. 96-0058 (February 8, 1996); McFadden v. National Mechanical, AWCB Decision No. 95-0266 (September 18, 1995).  


In the instant case, the employer has a remedy available.  The employer can seek a judgement in Superior Court, based on the Board’s award of attorney’s fees and legal costs, and execute that judgement.  The Board here does not need to invoke equitable powers to fulfill its general statutory adjudicative responsibilities.  Accordingly, the Board declines to exercise any authority in equity it may have to authorize the offset of attorney’s fees and legal costs, owed employer by employee, from future benefit payments.  


ORDER

1. The employee’s Request for Reconsideration is denied.

2. The employer’s Request for Reconsideration is granted.

3. The employer’s request for a supplemental order awarding increased attorney’s fees and legal costs is granted.  The employee is ordered to pay the employer the increased total of attorney’s fees of $23,961.50 and increased total of legal costs of $8,900.21.
4. The employer’s request, that it be allowed to offset attorney’s fees and legal costs, owed to the employer by the employee, from future benefits owed to employee, is denied. 
Dated at Anchorage, Alaska this 24th  day of October, 2003.
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David Arthur Donley, Designated Chairperson






_________________________________






Richard H. Behrends, Member

________________________________

James N. Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order On Reconsideration in the matter of MICHAEL L. MARTIN employee / applicant; v. SILVER BAY LOGGING, INC., employer / defendant and ALASKA TIMBER INSURANCE EXCHANGE, Insurer / defendant; Case No. 200120095 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  24th day of  October,  2003.
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Robin M. Burns, Clerk
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� AS 23.30.250(b) states: If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).
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