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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICHARD J. OLIVER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

REEVE ALEUTIAN AIRWAYS INC.,

                                                  Employer,

                                                   and 

INSURANCE CO. OF STATE PA.,

                                                  Insurer,

                                                            Defendant.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199910213
        AWCB Decision No. 03-0259 

         Filed with AWCB Anchorage, Alaska

         on October  29,  2003



We heard this matter on the basis of the written record at Anchorage, Alaska on October 21, 2003.  Attorney Robin Gabbert represented the employer.  The employee did not respond to the employer’s briefing, or otherwise participate in the hearing process.  We closed the record on October 21, 2003, when we first met after the employer filed its brief on October 3, 2003, and allowing the employee a reasonable time to respond (which he did not).  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE

Whether to deny and dismiss the employee’s claims for additional medical and timeloss benefits.  


SUMMARY OF THE EVIDENCE
Procedural History.


We incorporate by reference the facts as detailed in our prior decisions, Oliver v. Reeve Aleutian Airways, AWCB Decision Nos. 02-0063 (April 10, 2002) (Oliver I); 02-0153 (August 9, 2002) (Oliver II), and 03-0204 (August 27, 2003) (Oliver III);  and 03-0229 (September 19, 2003) (Oliver IV). The employee injured his back while working as a fueler in Cold Bay for the employer on June 9, 1999.  The employer initially accepted the employee’s claim and paid medical and timeloss benefits.


The employer ultimately became suspicious of the employee’s continuing claims for benefits and began an investigation.  Shortly before the hearing in Oliver I, the employee was represented by counsel.  The issues slated for hearing were twofold:  the employee’s claim for additional medical and timeloss benefits; and the employer’s petition for reimbursement under AS 23.30.250(b).  At the Oliver I hearing, the employee requested a continuance to secure new counsel.  We granted the employee’s request, but preserved the testimony of the employer’s expert witness, who had traveled to attend the hearing.  The employee did not testify or present any evidence at that hearing.  The employee was unable to secure counsel and he proceeded pro se at the hearing in Oliver II.  The employee’s testimony at that hearing centered primarily on the employee’s defense of the employer’s section .250(b) petition for reimbursement.  


In Oliver II we found the employee intentionally made false and misleading statements in order to obtain workers’ compensation benefits.  Under AS 23.30.250(b), we ordered reimbursement of benefits obtained totaling $62,838.62.  In Oliver III we found the employee in default and issued Supplementary Order of Default.  In addition, we denied the employer’s request to enter a final order regarding the employee’s claims for additional benefits.  We reasoned:  


First, we find we bifurcated the issues the employee would be arguing, hearing the employer’s fraud petition first.  We did not address the employee’s additional claims for benefits in Oliver II because the employee did not present any evidence or argument, pursuant to our instructions.  Furthermore, the ARH requested an oral hearing, but the employer essentially argued the “written record.”  Granted, the employee did not attend or participate in the oral hearing on June 17, 2003, we find had this been set on the record, the employee may have filed responses, and evidence.  Accordingly, we deny the employer’s request at this time.  We note that the employer enjoys an almost $64,000.00 overpayment until such time as the employee repays the amount we ordered in Oliver II.


Our certified decision in Oliver IV was returned, the decision sent regular mail was not returned.  As verified by a telephone call by Workers’ Compensation Officer Douglass Gerke to the phone number of record, our address of record is correct and the employee receives mail there.  We found the employee had notice of our proceedings.  In Oliver IV, we granted the employer’s Petition for Reconsideration, and set timelines for the employee to respond to the employer’s final brief.  That briefing was filed on October 3, 2003, the employee was to respond by October 19, 2003.  No briefing, correspondence or communications from the employee have been received.  

Factual History.


The employee injured his back while lifting a stretcher into an airplane for the employer on June 9, 1999.  He initially treated at his remote location in Cold Bay, but later sought treatment in Anchorage.  An MRI performed on June 15, 1999 showed disc degeneration and post-surgical changes at L5-S1 (not from this injury), and a very mild annular bulge at L4-5.  On June 21, 1999 the employee was released to modified work.  


The next medical treatment of record was on July August 5, 1999 when the employee sought treatment with John Duddy, M.D.  Dr. Duddy noted complaints of worsening back and leg pain.  Dr. Duddy prescribed physical therapy and discussed surgical options.  In November, 1999, Dr. Duddy ordered a discogram which revealed no radiculopathy.  Accordingly, Dr. Duddy declined any surgical intervention.  


At the request of the employer, the employee was evaluated by Shawn Hadley, M.D., on January 7, 2000.  Dr. Hadley diagnosed a temporary aggravation of a preexisting condition (his 1992 surgery).  Dr. Hadley recommended EMG studies be performed to document any radiculopathy.  Dr. Hadley recommended against surgery.  On February 28, 2000, Dr. Hadley reviewed the EMG studies, noting small amplitude, which demonstrated that any radiculopathy was preexisting the 1999 injury.  


On April 27, 2000, Dr. Tang tried, unsuccessfully, a spinal endoscopy and partial lysis of adhesions.  The spinal endoscopy was hindered by the extensive amount of preexisting scar tissue.  A caudal epidural steroid injection and an epiduralgram were also performed.  


On May 4, 2000 the employee again was seen by Dr. Hadley.  The employee admitted to drinking 12 beers a day and frequent marijuana use.  Dr. Hadley noted progressive weight loss and an appearance of a chronic illness, suspecting possible cancer.  The employee abruptly left the examination, refusing to complete the examination.  Dr. Hadley noted that the employee should not be taking narcotic medications (Oxycontin) with active substance abuse issues.  


On July 17, 2000, the employee began treating with Grant Roderer, M.D.  In his report, Dr. Roderer summarized the employee’s complaints as extreme low back and lower extremity pain at a level of nine to ten.  He noted the employee smelled of alcohol and he had bloodshot eyes.  Dr. Roderer increased the employee’s Oxycontin prescription.  On October 11, 2000 Dr. Roderer recommended spinal cord stimulation and referred the employee to psychologist, Robert Trombley, Ph.D., for an evaluation.  


In his December 8, 2000 report, Dr. Trombley noted the employee’s activity level was very sedentary at that time and that his pain increases with sitting, standing, walking and any increased activity.  He denied a history of alcohol or drug problems.  Dr. Trombley diagnosed the employee with a major depressive disorder, moderate, and adjustment disorder with severe anxiety.  Dr. Trombley did not feel the employee was an appropriate candidate for spinal cord stimulator surgery.  


Beginning in January, 2000, Dr. Tang prescribed the employee with medications, including Oxycontin, initially in 20 mg. doses.  Beginning July 24, 2000, Dr. Roderer increased the employee’s Oxycontin dosage to 40 mgs., three times per day.  The last prescription filled for Oxycontin, 40 mg. was on June 1, 2001 for 90 tablets.  The employer provided a total of 540 20 mg. Oxycontins and 1080 40 mg. Oxycontins; the employer argued had an estimated street value of approximately $55,000.00.


The employer arranged for an extensive panel evaluation of the employee with an orthopedist, psychiatrist, and internist in Seattle, on November 2, 2000.  The employer flew the employee to Seattle and paid for food and lodging.  The employee did not attend the panel evaluation and returned to Anchorage.  The employer controverted timeloss benefits on November 3, 2000 based on his refusal to complete Dr. Hadley’s evaluation, and his failure to attend the panel evaluation in Seattle.   


Dr. Hadley completed her evaluation on April 12, 2001.  She noted the employee continued to have a plethora of complaints.  She was later asked to review surveillance video of the employee;  she commented in her report that his activities far exceed his presentation at her evaluation and verbal descriptions of his abilities.  Dr. Hadley opined that the employee had suffered a temporary aggravation of a preexisting condition that had resolved, he had no permanent impairment, he could return to medium duty work, and needed no additional medical care related to his 1999 injury.  Dr. Hadley ordered a urine screen;  the screen came back negative for Oxycontin, but positive for cocaine and marijuana.  


At the request of the employer, the employee was evaluated by Lynn Adams Bell, M.D., on September 29, 2001.  Dr. Bell opined that the employee’s sprain/strain would have resolved within four to six weeks of his 1999 injury, and at most 12 weeks.  She opined that his current presentation is in no way related to the original work injury.  Dr. Bell found no objective findings to support the employee’s subjective complaints.  She believed he could return to work in his job at time of injury.  The only further medical treatment she recommended was a psychological evaluation to address his long present substance abuse problems.  


On October 2, 2001 the employee returned to Dr. Roderer requesting an early refill of his Oxycontin prescription.  Dr. Roderer ordered a drug screen which tested positive for cocaine and marijuana.  Dr. Roderer discharged the employee from his continued treatment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed condition(s) and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches to his claim for additional benefits.  We find this case is medically complex, and medical evidence is necessary to attach the presumption.  We find the employee has produced none;  we conclude he has failed to attach the presumption and his claims for additional benefits (timeloss and medical) must be denied and dismissed.  To err on the side of caution, however, we will complete our analysis, assuming the employee attached the presumption with his lay testimony, that he has attached the presumption that his claimed condition and corresponding need for continued medical benefits and timeloss benefits is compensable.  


We next determine whether the presumption is rebutted.  We find, based on the opinions and testimony of Drs. Hadley and Bell in conjunction with the unremarkable film and EMG studies, that the employee only suffered a temporary aggravation of a preexisting condition, without weighing credibility, that the employer has rebutted the presumption the employee continues to suffer from a condition which is disabling, as a result of the 1999 injury. 


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 1999 injury is a cause of his claimed current disability and need treatment.  We find he has not. 


We find, as we found in Oliver II, that the employee is not credible.  AS 23.30.122.  We have ordered the employee to repay almost $63,000.00 to the employer (which he has failed to do) for lying to the employer’s and his own physicians to get expensive drugs (arguably nearly $55,000 worth on the street) that he tested negative for. Furthermore, the employee exaggerated his physical abilities as observed by his dramatically different presentations to doctors than that observed in the surveillance videos.  (Id.) We find any vague references from his physicians that his condition is related to his 1999 injury suspect as they relied on his subjective complaints which we found were made to obtain expensive narcotic medications.  (Id.)  We give more weight to the opinions of Drs. Hadley and Bell who based their opinions on objective findings and tests.    Furthermore, virtually every doctor acknowledges that the employee exhibits symptom magnification and noted positive Waddell signs.  Based on the preponderance of the medical evidence, including that of the employee’s treating physicians, we find that the June 1999 injury did not cause anything more than a temporary aggravation of a preexisting condition.  

 
Based on a preponderance of the medical evidence, we conclude that the employee suffered a temporary aggravation of pre-existing condition in June, 1999.  Accordingly, we conclude that any aggravation to his condition would have resolved by September, 1999, 12 weeks post injury.  We conclude the employer is not liable for the any medical care or timeloss benefits after September, 1999.  All the employee’s claims for additional benefits are denied and dismissed.  


ORDER

The employee’s claims for any additional medical or timeloss benefits after September 1999 are denied and dismissed in accordance with this decision.  


Dated at Anchorage, Alaska this 29th day of October, 2003.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD J. OLIVER employee / applicant; v. REEVE ALEUTIAN AIRWAYS INC., employer; INSURANCE CO. OF STATE PA., insurer / defendants; Case No. 199910213; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of October, 2003.

                             

   _________________________________

      




   Robin Burns, Clerk
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