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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICKI J. CARRILLO, 

                                                   Employee, 

                                                            Petitioner, 

                                                   v. 

JOHNSONS TIRE SERVICE, INC,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE COMPANY,

                                                  Insurer,

                                                            Respondants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

        ON RECONSIDERATION 

        AWCB Case No.  200123715
        AWCB Decision No.  03-0260

         Filed with AWCB Anchorage, Alaska

         on October 31, 2003



We heard the employee’s Petition for Reconsideration at Anchorage Alaska on October 29, 2003 on the basis of the written record.  Attorney Robert Rehbock represents the employee.  Attorney Colby Smith represents the employer.  We closed the record on October 29, 2003 when we met, and after the employer filed its response.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE

Whether to reconsider our decision in Carrillo v. Johnson’s Tire Service, AWCB Decision No. 03-0244 (October 8, 2003) (Carrillo I).  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in Carrillo I.  At issue in Carrillo I was whether the employee’s claims for continuing medical care and claims for timeloss benefits were still related to his October 22, 2001 work injury.  The employee maintains that his work injury remains a substantial factor in his current inability to work, that he is not medically stable (thus entitled to timeloss benefits), that he is entitled to reemployment benefits, and he has a permanent impairment. 


The employer argues, based on the substantial medical record, that the employee is long since medically stable and not entitled to timeloss benefits.  The employer asserts that there is not permanent impairment, and thus the employee is not entitled reemployment benefits.  Further, the employer argues nor further medical treatment is necessary or reasonable.  


After reviewing the substantial medical record, including numerous depositions and live testimony, we concluded at page 14 - 15 in Carrillo I: 


We find Dr. Chandler’s testimony and opinions vague at best, and admittedly hypothetical, regarding the compensability of the employee’s continuing complaints.  Dr. Chandler testified he has never seen or examined the employee.  We give less weight to the opinions of Dr. Moss, a general practitioner, who defers his ultimate opinions to the trained specialists.  We give more weight to the opinions of Drs. Dietrich, Stanford, Robinson, Roth, McEvoy, and Pulver, which are based on objective findings.  Furthermore, virtually every doctor acknowledges that the employee exhibits symptom magnification and noted four out of five positive Waddell signs.  Based on the preponderance of the medical evidence, including that of the employee’s treating physicians, we find that the October 2001 injury did not cause anything more than a temporary aggravation of a preexisting condition.  

 
Based on a preponderance of the medical evidence, we conclude that the employee suffered a temporary aggravation of pre-existing condition in October, 2001.  Accordingly, we conclude that any aggravation to his condition would have resolved by October 19, 2002, the date of the EME Panel evaluation.  We conclude the employer is not liable for the any medical care or timeloss benefits after October 19, 2002.  


Regarding the employee’s permanent partial impairment, we find the entirety of the medical evidence proves there is none.  Drs. Dietrich, Stanford, Robinson, and Roth all found no permanent impairment related to the October 2001 injury.  We find the employee’s physician, Dr. Moss specifically deferred to experts trained to evaluate permanent impairment, namely Dr. Roth, in his July 30, 2003 letter.  We conclude the employee’s claim for an award of permanent impairment must be denied and dismissed.  


As we find there is no permanent impairment attributable to the October 2001 injury, the employee is no longer entitled to reemployment benefits.  (Rydwell v. Anchorage School Dist., 864 P.2d 526 (Alaska 1996).  We find, based on Rydwell, we need not remand this matter to the RBA;  we conclude the employee is no longer entitled to reemployment benefits as a matter of law.


On October 16, 2003, the employee, through counsel, filed his Petition for Reconsideration.  The Petition provides in full:


Employer/Carrier did not overcome presumption of evidence that employee is in subjective and continued pain.  The evidence has not reasonably excluded that the employee does not have a psychological condition.  Attending physician did not change his opinion.  The RBA appeal is therefore untimely.  The RBA relied on the treating physician subsequent contrary opinions are not the basis to find that that earlier reliance was an abusive discretion.


On October 23, 2003 the employee filed an “Amended Petition for Reconsideration” which provides in full:


This amends Employee’s 10/15/03 Petition filed with the Board.  Employee Petitions’ (sic) the Board for Reconsideration of the Board’s Decision & Order dated October 8, 2003 because Employer/Carrier did not overcome presumption of evidence that employee is in subjective and continued pain.  The evidence has not reasonably excluded that the employee does not have a psychological condition.  Attending physician did not change his opinion.  The RBA appeal is therefore untimely.  The RBA relied on the treating physician subsequent contrary opinions are not the basis to find that that earlier reliance was an abusive discretion. 


The employer filed its Opposition to the Petition for Reconsideration on October 29, 2003, asserting that the employee has raised no new issues.  Furthermore, the employer asserts that the reference to the psychological condition is without merit as it was addressed in the medical reports as the only psychological condition is the employee’s substance abuse.  As found by the Board, no additional medical treatment, including psychological, is warranted.  Lastly, the employer argues that the Board was within its well established authority in reversing the RBA’s determination that the employee was eligible for reemployment benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.540 provides: 


The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  


AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  



(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  



We decline the employee’s invitation to reconsider our decision in Carrillo I.  First, we find the employee is simply rearguing the exact issue argued at the August 19, 2003 hearing, and believes he can get a better result arguing his issue a second time.  (O’Keefe).  Furthermore, 8 AAC 45.150(d) requires a party petitioning for reconsideration to set out the alleged erroneous facts, which the employee failed to do.  Last, 8 AAC 45.150(e) provides that a bare allegation of a mistake of fact will not support a petition for reconsideration.  We find the employee’s Petitions amount to bare allegations of mistakes of fact, and conclude the Petitions are insufficient to order reconsideration.  For all the above reasons, the employee’s Petition(s) for Reconsideration is denied and dismissed. 


ORDER

The employee’s Petition for Reconsideration is denied and dismissed.  


Dated at Anchorage, Alaska this 31st day of October, 2003.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     Darryl Jacquot Designated Chairman







____________________________                                






Philip Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of RICKI J. CARRILLO employee / petitioner; v. JOHNSONS TIRE SERVICE, INC., employer; AMERICAN HOME ASSURANCE COMPANY, insurer / defendants; Case No. 200123715; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of October, 2003.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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