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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHRIS SETZER, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

COULSON AIRCRANE,

                                                   Employer,

                                                             Defendant,
                                                  and

WAUSAU INSURANCE COMPANY,

                                                 Insurer,

                                                             Defendant.
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)
	        FINAL

        DECISION AND ORDER 

        AWCB Case No. 2000276547

        AWCB Decision No. 03-0262 

         Filed with AWCB Anchorage, Alaska

         November  4, 2003


On October 14, 2003, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) met to hear the employee’s claim for benefits.  The employee represented himself at the hearing and appeared telephonically.  Attorney Timothy A. McKeever represented the employer.  The record was closed at the conclusion of the hearing.

ISSUES


1.  Was the employee a seasonal/temporary worker or a permanent worker for the purposes of calculating his compensation rate under the Alaska Workers’ Compensation Act?


2.  Is the employee entitled to and award of penalties under AS 23.30.155 on compensation benefits due?


3.  Is the employee entitled to and award of interest under 8 AAC 45.142 on compensation benefits due?

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of his employment as a timber cutter in Southeast Alaska on July 27, 2000.  As a tree began to fall, the employee slipped and fell while trying to get out of the way. (Undated Report of Occupational Injury or Illness)  The employee had been hired by the employer on July 17, 2000, ten days prior to his injury. (August 11, 2003 Affidavit of David Merry)  His claim was accepted and compensation was paid.

The employee treated with a variety of physicians for his symptoms in the months following his accident.  He eventually treated with Susan Davis, M.D., in the spring of 2001, who assessed a cervical spine/thoracic spine strain.  Since his treatment with Dr. Davis, the employee has changed physicians numerous times.  He continues to seek treatment, including physical therapy, for his injury.  

The employee reported his injury on July 27, 2000.  The employer paid Total Temporary Disability (“TTD”) benefits at the maximum level ($762.00 weekly) beginning July 27, 2000.  On March 22, 2001, all benefits were controverted due to a failure by employee to produce requested wage information to support his contention that he was not a seasonal or temporary worker. (March 22, 2001 Controversion)  The employee claimed he would produce employment records supporting his claim, and benefits were reinstated on May 15, 2001. (May 15, 2001 Compensation Report) However, the employer once again controverted all benefits on June 12, 2001, due to the employee's failure to cooperate with the treatment requirements of his attending physician, Dr. Davis, and for the employee's failure to attend physical therapy sessions. (June 12, 2001 Controversion)

TTD benefits were reinstated on August 2, 2001, and all TTD benefits for the period of May 30, 2001, through August 1, 2001, were paid in full. (August 23, 2001 Compensation Report)  These benefits were paid until January 10, 2002, when the employer controverted all benefits due to a lack of medical evidence to support time-loss. (January 10, 2002 Controversion) Benefits resumed on January 16, 2000 and continued to be paid at a weekly rate of $762.00. (January 16, 2002 Compensation Report)

The employer paid the employee TTD benefits as if he was a permanent worker under AS 23.30.220(a)(1) from the time of injury until November 7, 2002, when the compensation rate was controverted and set under AS 23.30.220(a)(6). (November 7, 2002 Controversion)  The compensation rate change was based on the contention of the employer that the employee was a temporary/seasonal worker and the failure of the employee to provide wage information for 1999.  Wage information for 1999 is relevant and necessary to establish the employee’s compensation rate, if he was a temporary/seasonal worker, as 1999 falls within the 52 weeks prior to his injury. (AS 23.30.220(a)(6))  The employee did provide wage information for 2000. (Employee’s 2000 W-2 Wage and Tax Statements and Form 1099 G)  Due to the employee's failure to provide all pertinent wage information, and based on the information provided for 2000, the employee's compensation rate was set at the statutory minimum of $168.00.  This is the rate currently being paid to the employee less 20 percent to offset over compensation as provided by AS 23.30.155(j).

In response to the employer's reduction of the compensation rate, the employee filed a workers compensation claim on February 12, 2003, seeking a compensation rate adjustment back to permanent worker status. (February 12, 2003 Workers’ Compensation Claim)  The employer controverted the rate increase claim on March 18, 2003, claiming that the employee should be classified as a seasonal/temporary worker, and also asserting that the employee had been uncooperative in providing adequate wage documentation despite numerous requests. (March 18, 2003 Controversion)

A prehearing was held on April 3, 2003.  Another prehearing conference was held on September 23, 2003.  

The hearing was held in Juneau, Alaska on October 14, 2003.  At the hearing, the employee testified that the employer’s Job Supervisor, David Merry, represented he would be a permanent worker during the telephone conversation when he was hired.  Sadie Castle, the employee’s former fiancé, testified for the employee that she could hear the employee’s telephone conversation with Mr. Merry and that Mr. Merry represented the job would be a permanent employment.

David Merry, the employee’s supervisor, testified for the employer and stated the employee was hired as a temporary worker.  He testified he did not tell the employee he would be a permanent worker.  He testified that timber cutters are hired on a contract-to-contract basis, and are not considered permanent, year-round employees.  They typically work only as long as the employer had a project for them to work on or for the cutting season.  Additionally, the particular project for which the employee was hired ended on August 10, 2000. (August 11, 2003 Affidavit of David Merry and October 14, 2003 Hearing Testimony)  After that time all timber cutters were laid off.  No other work with the employer was available for them until the following year when the cutting season resumed on February 22, 2001.  Even if the employee had not been injured, he would have only worked an additional two weeks before he would have been laid off. (August 19, 2003 Affidavit of Vesna Dorn)  

Christine L. Kemet, a team manager with Wausau Insurance Company testified regarding the employee’s compensation rate.  She explained that the employee was paid at the higher permanent worker rate until the insurer became aware he was a temporary/seasonal worker.  She testified that the employee provided wage documentation for the year 2000 but had failed to provide any wage documentation for the year 1999.  Accordingly the insurer calculated his temporary/seasonal worker benefit rate based only on the wage documentation for the year 2000.        

During the hearing the issue of an alleged settlement offer by the employer was raised by the employee.  The employee alleged the employer’s insurer had offered him the permanent worker benefit rate if he would dismiss his attorney.   Ms. Kemet testified she never made such an offer.  She speculated that the employee may have misconstrued her explanation to him that she was unable to talk directly to him while he was represented by counsel.  Ms. Kemet testified that the employee’s assertion, that she told him to dismiss his attorney, was not credible since the employee was very difficult to work with and she actually would have preferred that he was represented by counsel.  The employer objected to the admission of evidence regarding any settlement or settlement discussions citing Alaska Rule of Evidence 408
.

During the October 14, 2003 hearing, the employee who was participating by telephone, frequently interrupted witnesses and the employer’s attorney.  The employee continued to refuse to provide any wage documentation for 1999.  The employee was evasive and unresponsive when questioned about the existence of any income tax records for 1999.  The employee frequently complained of having to hold a telephone during the hearing.  The employee frequently threatened to stop participating in the hearing. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW



In 1995, in response to the Court's decision in Gilmore v. Alaska Workers' Compensation Board,
 the legislature rewrote AS 23.30.220.  In the Gilmore case, the Court declared former AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  After Gilmore, the Court's inquiry was whether past employment history is an "accurate predictor" of future wage losses due to injury.  Where past wage levels are an accurate predictor of losses due to injury, the Board applies the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award. 
 


In Thompson v. United Parcel Service, the Alaska Supreme Court stated:

[A] primary purpose of our workers' compensation laws is to predict accurately what wages would have been but for a worker's injury.  In  Johnson v. RCA-OMS, Inc., we explained that under past versions of the statute at issue here, the 'entire objective of wage calculation is to arrive at a fair approximation of the claimant's probable future capacity.'  We reiterated this theme in Gilmore with regard to the 1988 version of the statute involved in this case when we quoted Johnson with approval.


In a recent decision, Dougan v. Aurora Electric Inc.
 the Court provided additional guidance post-Gilmore.
The holding in Gilmore is largely based on that fact that wage determinations under the prior version of the statute based on compensation rates exclusively on the average wage earned during the period of over a year without providing an alternative approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations….The application of the test outlined by this court to deal with an unfair application of the statute is superfluous due to these amendments….the Gilmore  test is no longer necessary when the board's determination of compensation is based on the amended version of AS 23.30.220. 
          

After Gilmore, the test became whether the method of calculating benefits predict accurately what wages would have been but for a worker's injury and not fairness.
  The legislature concurred when it declared that one of the purposes of determining gross weekly wages is to ensure a fair approximation of a claimant's probable future earning capacity during the period in which compensation benefits are to be paid.


AS 23.30.220 provides in relevant part:

a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows: 

(4) if at the time of injury the 

(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

(B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13; 

 (6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury; 

(c) In this section, 

(1) "seasonal work" means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis; 

(2) "temporary work" means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury. 

The Court has ruled that when an employee’s spendable weekly wage is calculated in accordance with the present version of AS 23.30.220 there is a presumption that the spendable weekly wage is an accurate predictor of the employee’s losses due to injury. 
  Thus we find AS 23.30.220 creates a statutory presumption that wages calculated in accordance with the statue are an accurate predictor of an employee’s losses due to injury.
  Moreover, under direction of the Court, we find we do not depart from AS 23.30.220 absent “substantial evidence supporting the conclusion that past wage levels will lead to an irrational workers’ compensation award.”
  
The employee asserts he was a permanent worker and is entitled to benefits under AS 23.30.220(a)(4).  The employer asserts the employee was a seasonal/temporary worker and is only entitled to benefits under AS 23.30.220(a)(6).   In Dougan v. Aurora Electric, Inc., 50 P.3d 789, 797 (Alaska 2002), the Court stated that the provision of 220(a) that most closely fits the employee’s earnings should be used.

In deciding whether the employee was a permanent or a seasonal/temporary worker we first look to the specific language of AS 23.30.220(a)(6) and whether the employee’s job was “exclusively” seasonal or temporary.  We find the employee was hired in July 2000 as a timber cutter in Southeast Alaska.  Based on the hearing testimony and affidavit of David Merry, we find the employee was hired as a temporary and seasonal worker.  We find that timber cutters are hired on a contract-to-contract basis, and are not considered permanent, year-round employees.  We find they typically work only as long as the employer had a project for them to work on or for the cutting season.  We find that additionally, the particular project for which the employee was hired ended on August 10, 2000. (August 11, 2003 Affidavit of David Merry and October 14, 2003 Hearing Testimony)  After that time all timber cutters were laid off.  No other work with the employer was available for them until the following year when the cutting season resumed on February 22, 2001. We find that even if the employee had not been injured, he would have only worked an additional two weeks before he would have been laid off. (August 19, 2003 Affidavit of Vesna Dorn)  

The employee testified at the October 14, 2003 Hearing that at the time of his hire Mr. Merry told him that he would be working year round with potential jobs in Canada and South America.  At the October 14, 2003 hearing Mr. Merry denied telling the employee he would be a permanent worker.  Mr. Merry testified that the only way the employee could work in Canada would be if he could obtain a work permit, which he probably could not get.  Additionally, he testified that the employer typically uses contractors to provide timber cutters and usually does not hire timber cutters directly.  Mr. Merry also testified he knew of no potential projects in South America.

We find the evidence supports Mr. Merry’s testimony that the initial job offer was for temporary/seasonal employment.  We find on the record before us that the fundamental nature of the logging industry in Southeast Alaska, as practiced by the employer, is seasonal and temporary (project related).  We find that the employer had no other timber cutting work available after August 10, 2000 until February 22, 2001.  We find the August 19, 2003 Affidavit of Vesna Dorn corroborates Mr. Merry’s testimony.  Accordingly the Board gives greater weight to the testimony of Mr. Merry.  

In addition to the specific circumstances of the employment, the Board also considers the intent of the employer in determining whether an employee is permanent or temporary/seasonal.  In Criswell v. Siegel Construction, AWCB Decision No. 98-0028 (February 5, 1998), the employee was hired as a laborer for a construction company.  The employer conducted its primary business from May-November, hired workers only during that period, and then laid off the employees when the construction season is over.  The Board found the employee was temporary.

In Mimbs v. Laidlaw Transit, Inc., AWCB Decision No. 00-0132 (July 6, 2000), the employee was a school bus driver who worked nine months out of the year, was laid off every summer and was never intended to be a year-round employee.  Based on the employer's intent, the Board found the employee to the seasonal.  

In Tower v South Coast, Inc., AWCB Decision No. 02-0125 (July 11, 2002), the employee, a construction worker, was hired for a specific project by the employer.  The employee testified he typically worked from September through February.  The employer testified that the work was never intended to last through the calendar year.  The Board found the employee was “seasonal”. 

In the instant case, we find the project for which the employee was hired for ended on August 10, 2000.  After that date all the timber cutters were laid off.  We find the employer had no other work for timber cutters until February 22, 2001.  We find the employer only operates timber cutting seasonally and shuts down its operations when the cutting season ends.  The Board finds, on the weight of the evidence, that the intent of the employer was to hire the employee as a temporary or seasonal worker.

In Little v. Alaska Cutting, AWCB Decision No. 03-0075 (April 3, 2003), the employee was a timber cutter, who by finding different jobs in the logging industry, kept working throughout the year with occasional periods of unemployment.  In quoting a superior court decision, the Board stated that, when considering whether an employee is permanent or seasonal, the Board does not look at "seasonal occupations", rather, it looks to the particular employment relationship and type of work performed.  The fact that an occupation, such as logging, can be  performed year-round in other places does not matter.  What matters are the attributes of the particular employment relationship at the time of injury.  Accordingly the Board found the employee to be a seasonal employee. Id.

Additionally, we find that classifying the employee as a temporary/seasonal worker most accurately predicts what the employee’s wages would have been but for his injury and formulates a fairer approximation of the employee’s probable future earning capacity during the period in which benefits are to be paid. Vanney v. Alaska Packers Association 12 Alaska 284 (1949) and Deuser v. State, 697 P.2d 647 (Alaska 1985).  


We find that the employee was a temporary and seasonal employee when he was hired by Mr. Merry to start work on July 17, 2000.  Although there might have been other work in the future, we find that the employee would be required to negotiate a separate contract of hire with respect to each of these other projects and no such hiring agreement was ever entered into between the employer and the employee.  We find that work for the timber cutters on the project ended on August 10, 2000.  This work was not intended to continue through an entire calendar year and therefore was "seasonal" as defined by AS 23.30.220(c)(1).  There was no further work available for the employee after August 10, 2000. We find that the work was also "temporary" as it was employment that was not permanent and ended upon completion of the contract and within six months after the date of injury as specified in the definition of "temporary work" found in AS 23.30.220(c)(2).   The employee, as a timber cutter, does not fall into the category of the few employees who may continue working for the employer year round. We base our findings on the testimony of Mr. Merry and the affidavit of Ms. Dorn.  We find their testimony more credible than that of the employer and Ms. Castle.  Based on these findings, we conclude that the employee was a temporary and seasonal employee and is subject to the terms of AS 23.30.220.

Despite many requests the employee has failed to provide any wage documentation for 1999.  The employee failed to clearly answer inquiries regarding his 1999 income at the October 14, 2003 hearing.  The Board finds an inference against the employee as to his income for 1999.  Accordingly, the employee has failed to prove by a preponderance of evidence that the employer’s calculation of the weekly TTD rate at the statutory minimum of $168.00 is in error.



We have examined the evidence that is available regarding the employee's previous earnings with other employers and find that application of AS 23.30.220  will serve as an accurate predictor of the employee's losses due to his injury. There is no substantial evidence that past wage levels will lead to an irrational award in this case.  

           Considering the employee's circumstances as well as the applicable statutes, regulations and case law, we conclude that the employer acted properly in reducing the employee's weekly benefit amount from $762.00 per week to $168.00 per week.  The employee's request for a compensation rate adjustment is denied.


Because we find for the employer, the employee’s request of interest and penalties is not applicable.  Because we find for the employer, there is no need to address the employer’s objection to the consideration of evidence regarding settlement discussions.

ORDERS

1. The employee’s petition for an adjusted compensation rate is denied and dismissed.

2. The employee’s request for interest and penalties is denied.

3. The employer’s objection to the consideration of evidence regarding settlement discussions is      moot.

Dated at Anchorage, Alaska this  4th day of November,  2003.

ALASKA WORKERS' COMPENSATION BOARD






_________________________________                                

David Arthur Donley, Designated Chairperson


_________________________________


Richard H. Behrends, Member


________________________________


James Rhodes, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRIS SETZER, employee / claimant; v. COULSON AIRCRANE, employer / defendant and WAUSAU INSURANCE COMPANY, insurer / defendant; Case No. 200027657 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  4th day of  November,  2003.






________________________________

      




Robin M. Burns, Clerk
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� Rule 408. Compromise and Offers to Compromise. 


Evidence of (1) furnishing or offering or promising to furnish or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution, but exclusion is required where the sole purpose for offering the evidence is to impeach a party by showing a prior inconsistent statement. 





� 882 P.2d 922 (Alaska 1994).


� Id.


� Justice v. RMH Aero Logging, Inc., 42 P.3d 549, 553 (Alaska 2002).


� Thompson v. United Parcel Service, 975 P.2d 684, 689-90 (Alaska 1999)(footnotes omitted)(citations omitted).


� 50 P.3d 789, 2002 WL 1397448 (Alaska 2002).


� Id. at 6.


� Thompson v. United Parcel Service, 975 P.2d at 689 (Alaska 1999); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 908 (Alaska 1984).


� Section 1, 10 ch 75 SLA 1995.


� Justice v. RMH Aero Logging, Inc., 42 P.3d 549, 553 (Alaska 2002) citing Thompson, supra at 689.


� Id.


� “The decision to depart from the statute must be based on substantial evidence supporting the conclusion that past wage levels will lead to an irrational workers’ compensation award.” Id.
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