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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN E. ORBECK, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNIVERSITY OF ALASKA, FAIRBANKS, 

                           (Self-insured) Employer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  199514747
        AWCB Decision No. 03-0265 

         Filed with AWCB Fairbanks, Alaska

         on November 5, 2003


We heard the employee's mental stress claim for temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, permanent partial impairment (“PPI”) benefits, medical benefits, transportation costs, penalty, interest, attorney fees, and legal costs in Fairbanks, Alaska, on October 16, 2003.  Paralegal Assistant Peter Stepovich represented the employee; and attorney Michael McConahy represented the employer and insurer.  We closed the record at the conclusion of the hearing, on October 16, 2003.

ISSUES

(1)  
Is the employee’s claim barred under the statute of limitations at AS 23.30.105(a)?

(2)  
Is the employee’s claim barred under the statute of limitations at AS 23.30.110(c)?

(3)  
Is the employee’s claim barred under the equitable doctrine of laches?

(4)  
Did the employee suffer a compensable mental injury in the course and scope of his work for the employer, under AS 23.30.120(c) and AS 23.30.395(17)?

(5)  
Is the employee entitled to an award of TTD benefits, under AS 23.30.185?

(6)  
Is the employee entitled to an award of TPD benefits, under AS 23.30.200?

(7)  
Is the employee entitled to an award of PPI benefits, under AS 23.30.190?

(8) 
Is the employee entitled to an award of medical benefits, under AS 23.30.095?

(9) 
Is the employee entitled to an award of penalties, under AS 23.30.155, on compensation benefits due and not timely paid?

(10) 
Is the employee entitled to an award of interest, under 8 AAC 45.142, on compensation benefits due and not timely paid?

(11) 
Is the employee entitled to attorney fees and legal costs under AS 23.30.145?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE AND ARGUMENTS

The employee completed a Report of Occupational Injury or Illness on August 1, 1995, reporting he suffered a mental stress injury on July 19, 1995, resulting from “unnecessary stress from supervision” while working as an electrician for the employer in the electrical shop of the employer’s university physical plant.  The employer filed a Controversion Notice on August 16, 1995, denying benefits, asserting it had no evidence the employee’s alleged stress was extraordinary or unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment.  The employee filed an Application for Adjustment of Claim on August 23, 1997, asserting he suffered a work-induced depressive disorder and claiming various benefits.  The employer filed a Controversion Notice on September 22, 1997, again denying benefits. The employee filed an Affidavit of Readiness for Hearing on December 22, 1997.  Following intense discovery disputes, an interlocutory decision ordering discovery,
 and an unsuccessful appeal of the discovery order, the Board Designee set the employee’s claims for hearing on October 16, 2003.
     

The history of this case is extensive and complicated.  The documentary record fills two bankers’ boxes with medical records, work-grievance records, discovery dispute records, controversions, and numerous pleadings related to the employee’s claims.  

As a preliminary matter in the hearing on October 16, 2003, the employee noted the employer had argued in its hearing brief that the employee’s claim should be barred under the statutes of limitations at AS 23.30.105(a) and AS 23.30.110(c), and under the equitable doctrine of laches.  The employee asserted these arguments had not been timely raised as issues for this hearing, and objected to us considering these issues.  The employer argued it had raised and preserved these defenses in its early pleadings, and that those issues should be decided by us.  The employee denied those issues had been raised.  

In the hearing’s documentary record, the Prehearing Conference Summary of July 16, 2003 identifies the hearing issues as the employee’s claims identified in a June 18, 2003 prehearing conference, and the employer’s defenses “in previous controversions and answers in the Board’s file.” 
  The Prehearing Conference Summary of June 18, 2003 lists the employee’s claims as the compensability of his mental stress injury, TTD benefits, TPD benefits, PPI benefits, penalties, interest, attorney fees, and legal costs. 

In the hearing we ruled that we would take the employee’s objection and the employer’s argument under advisement, and decide the matter when we considered the merits of the employee’s claim.  We here address the preliminary issues related to the statutes of limitations and laches. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
NOTICE

AS 23.30.110(a) provides, in part, that “the board may hear and determine all questions in respect to the claim.”  AS 23.30.110(c) requires us to give parties written notice of hearings.  The Alaska Supreme Court long ago, in Simon v. Alaska Wood Products,
 required us to give the parties notice of the specific issues being decided in our proceedings.  Our regulations provide Prehearing Conference Summaries to clearly identify issues at hearing.  8 AAC 45.065(c) provides, in part: “The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing."  The controlling Prehearing Conference Summaries specifically identify the employee’s claims, but the employer’s defenses cannot be determined by reading the summaries in isolation.  Regrettably, in neither the hearing nor in its hearing brief did the employer specifically identify where the disputed defenses were raised in the record, and how the employee was given notice of those defenses.  

AS 23.30.135 gives us the broad authority and responsibility to conduct our proceedings to “best ascertain the rights of the parties.”
  Because the present record and argument clearly dispose of the issues related to AS 23.30.110(c) and laches, we will here address those issues.  We will exercise our discretion to allow the parties to more clearly address the issue of the statute of limitations at AS 23.30.105(a).

II.
LACHES

The employer raised the equitable defense of laches in its hearing brief, in conjunction with the specific statutes of limitations at AS 23.30.105(a) and AS 23.30.110(c).  The Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.
  We have applied the equitable remedies in our decisions, when the situation demanded.
  In the instant case, the employer asserts two specific statutory remedial provisions addressing the timeliness of the employee’s claims and his prosecution of those claims.  Accordingly, we are not compelled to consider equitable remedies to supplement the statute,
 and we decline to do so.
III.  
THE STATUTE OF LIMITATIONS AT AS 23.30.110(C)

The employer argues we should not address the employee's question concerning AS 23.30.110(c), because it has not been raised as a defense.  Consequently, the employer argues, the issue is not in dispute, and should not be before us for adjudication.  Although the employer has not specifically raised AS 23.30.110(c) as a defense, we note this time limit runs by operation of the statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.
 Because the record is clearly dispositive, we will examine this subsection.

AS 23.30.110 provides in part:


  (a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.


. . . .


  (c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

Our regulations provide for commencing proceedings "by filing a written claim or petition."  8 AAC 45.050(a).  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
  We construe the term "claim" similarly in the context of both AS 23.30.105 (statute of limitations for filing claims) and AS 23.30.110(c) ("no‑progress" rule).
  AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we believe the term "claim" as used in §110(c) must be construed consistently with its use in AS 23.30.105.  AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  Accordingly, we find that the employee filed a claim for purposes of §110(c) when he filed his Application for Adjustment of Claim form on August 23, 1997.  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.
  Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time."
 

AS 23.30.110(c) requires an employee to prosecute his claim in a timely manner once he files a claim and it is controverted by the employer.
  Only after a claim is filed, can the employer file a controversion to start AS 23.30.110(c).
  As noted above, the employee filed his claim on August 23, 1997.  We find the employer controverted the employee's claim when it filed its Controversion Notice of September 22, 1997.  Accordingly, we find the employee had until September 21, 1999 to file an affidavit requesting a hearing under AS 23.30110(c).  

In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion.  The court also noted that drastic and harsh procedural provision such as this are disfavored and construed narrowly by the courts, and it ruled that a timely request for a hearing definitively tolls the statute of limitation under AS 23.30.110(c).
  We find the employee filed an Affidavit of Readiness for Hearing on December 22, 1997, requesting a hearing well within the two-year time limit.  In accord with the court's ruling in Tipton, we conclude the statute of limitations at AS 23.30.110(c) has been tolled for the employee’s claim.

IV.
STATUTE OF LIMITATIONS AT AS 23.30.105(a)

AS 23.30.105(a) provides, in part:



The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23,30,180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compen​sable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.

As noted above, the parties must have notice of the issues being raised and decided in our hearings.  Although the controlling Prehearing Conference Summaries specifically identify the employee’s claims, the employer’s defenses are not specifically detailed in the Prehearing Conference Summaries in isolation.  We will exercise our discretion under AS 23.30.135(a), to allow the parties to submit simultaneous memoranda of no more than three pages each, specifically identifying whether (and, if so, where) the defense under AS 23.30.105(a) was raised in the record, whether the employee was given sufficient notice of that defense, and whether that defense applies to the employee’s claims.  The simultaneous memoranda must be filed with our Fairbanks office no later than 4:30 p.m., 14 days after the date of this decision and order.  We will retain jurisdiction over the issue of AS 23.30.105(a) and all of the employee’s claims.

ORDER

(1)  
The employee’s claim is not barred under the statute of limitations at AS 23.30.110(c) or the equitable doctrine of laches.

(2)  
The parties may file simultaneous memoranda of no more than three pages each with our Fairbanks office no later than 4:30 p.m., November 17, 2003, specifically identifying whether (and, if so, where) the defense under AS 23.30.105(a) was raised in the record, whether the employee was given sufficient notice of that defense, and whether that defense applies to the employee’s claims.  

(3)  
We retain jurisdiction to decide the employee’s claims, pending resolution of the employer’s asserted defense under AS 23.30.105(a).


Dated at Fairbanks, Alaska this 5th day of November, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman
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John Giuchici, Member







____________________________                                  






Dorothy Bradshaw, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHN E. ORBECK employee / applicant; v. UNIVERSITY OF ALASKA, FAIRBANKS, self-insured employer / defendant; Case No. 199514747; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 5th day of November, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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