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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERT J. BROOKS, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

HAMMER & WIKAN, INC,

                                                   Employer,

                                                             Defendant,
                                                  and

ALASKA NATIONAL INSURANCE CO.,

                                                 Insurer,

                                                             Defendant.
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)
	        FINAL

        DECISION AND ORDER 

        AWCB Case No. 200208936

        AWCB Decision No. 03-0266 

         Filed with AWCB Anchorage, Alaska

         November 6, 2003


On October 14, 2003, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) met to hear the employee’s Petition for a Second Independent Medical Evaluation (“SIME”).  The employee represented himself at the hearing and appeared telephonically.  Attorney Robert Bredeson represented the employer and appeared telephonically.  The record was closed at the conclusion of the hearing.

ISSUE

Should the Board order a Second Independent Medical Evaluation?

SUMMARY OF THE EVIDENCE

The employee worked for the employer in Petersburg, Alaska, as a stocker-clerk.  He reported slipping and falling out of the back of a truck on May 28, 2002, resulting in a back injury. (May 29, 2002 Report of Occupational Injury or Illness).  

The employee’s medical records predating this incident include one page of chart notes by D.A. Coon, M.D., P.C., reflecting prescriptions for narcotics and anti-inflammatories in June and July 1996 (noting lumbar spine problems), and a note from December 2001, reporting intermittent low back pain and bilateral leg pain. (Chart notes from Dr. Coon, September 6, 1996-May 31, 2002).  Imaging studies taken in June 2001 and January 2002, revealed spinal abnormalities in the lumbar region. (June 14, 2001 and January 7, 2002 Petersburg Medical Center Radiology Department Reports).  The employee received a prescription for Celebrex two week's before the incident. (Chart notes from Dr. Coon, September 6, 1996-May 31, 2002).

The first post incident medical report comes from Dr. Coon on May 30, 2002.  Dr. Coon diagnosed buttocks bruise and right upper leg strain/sprain. (May 30, 2002 Dr. Coon Physician’s Report).   The employee was restricted from work for the next couple of months.  The employee was provided chiropractic care by Rodney Anderson, D.C., and physical therapy from Leslie Schwartz.  

The employee returned to modified work in early July 2002. (Work releases from Dr. Anderson and Dr. Coon).  When the employee expressed concern that conservative care failed to provide relief, Dr. Coon referred the employee to the Virginia Mason Medical Center.  The employee saw Lynne Taylor, M.D., neurologist, at the Virginia Mason Medical Center on July 22, 2002.  The employee and told Dr. Taylor that he had been in "is usual state of excellent health”  until the work injury.  The employee complained of pain.  The neurological examination was “entirely unremarkable and specifically without signs compatible with radiculopathy, myelopathy or neuropathy.”  Dr. Taylor ordered a bone scan, which proved negative. (July 22, 2002 Dr. Taylor Report).

When Brooks returned to discuss the bone scan results with Dr. Taylor he complained of pain so extreme he could not participate in an evaluation.  The previous day he had obtained small refills of narcotics at the clinic.  Dr. Taylor then recommended a psychiatric evaluation.  (July 26, 2002 Dr. Taylor Report).  Charles Nussbaum, M.D., a neurosurgeon, then determined that the employee was not a surgical candidate. (July 31, 2002 Letter from Dr. Nussbaum to Dr. Coon).

The employee saw Mark Tuccillo, D.O., on August 6, 2002.  Dr. Tuccillo diagnosed chronic low back pain with questionable radicular complaints, and recommended that the employee stop taking narcotics, which were so heavily used that the employee was impaired. (August 6, 2002 Dr. Tuccillo Report).  Dr. Tuccillo also took the employee off work for a short time, and recommended additional physical therapy. (August 9, 2002 Dr. Tuccillo Report). 

The employee visited an emergency room in mid-August and obtained a morphine injection. (August 22, 2002 Emergency Room Chart Notes).   The employee saw Dr. Tucillio on August 30, 2002 but apparently made no mention of his visit to the emergency room. (August 30, 2002 Dr. Tuccillo Report).

The employee again saw Dr. Coon in September 2002.  Dr. Coon changed the employee's medications after complaints of nausea and referred the employee to John Bursell, M.D., at Juneau Sports Medicine and Rehabilitation.   Dr. Bursell’s report does not indicate that the employee informed him of his preinjury back pain complaints and narcotic usage.  Dr. Bursell diagnosed a probable disk injury and/or sacroiliac joint dysfunction, ordered a magnetic resonance image (“MRI”), and provided trigger point injections. (October 8, 2002 Dr. Bursell Report).  The MRI revealed no new changes, and Dr. Burrsell recommended that the employee treat with a nonsurgical spine specialist, Stan Herring, M.D. (October 22, 2002 Dr. Bursell Report).

At the employer's request, the employee visited Lynne Adams-Bell, M.D., a neurologist, and Clifton Baker, M.D., an orthopedist, on November 15, 2002.  Their evaluation noted Waddell signs
 and a positive Marxer’s test
.  Both these test are well recognized by the medical profession and indicate symptom magnification. (See Silva v. Avon, AWCB Decision No. 89-0313 (December 5, 1989.)  They agreed with the initial diagnosis of a buttocks contusion and right upper leg strain/sprain, which they felt had resolved no later than July 5, 2002.  (November 15, 2002 Dr. Adams-Bell and Dr. Baker Independent Medical Evaluation (“IME”) Report).

The employer provided the IME report to Dr. Coon and he responded on December 9, 2002.  Dr. Coon concurred with the MIE report, adding that "generally speaking, the injury has always been a minor part of this [patient’s] complaints.”  He further suggested surveillance because, while the employee always presented to him in pain, “others say otherwise.” (December 9, 2002 Dr. Coon Chart note).

On February 7, 2003, at the suggestion of Dr. Coon, the employee underwent a surgical evaluation with Kenneth Leung, M.D., a Seattle orthopedist.  As he did at the IME, the employer he told Dr. Leung he “has never had this kind of pain before.”  Dr. Leung found nothing structurally wrong with the employee which could explain his pain complaints, and felt the employee sustained a soft-tissue injury, and injury which almost always resolves within one year.  He strongly recommended that the employee be weaned-off of narcotics, and instead exercise. (February 7, 2003 Dr. Leung Report)  It is unclear if the employee informed Dr. Coon of this, because notes from Dr. Coon following this recommendation reflect additional narcotic prescriptions. (November 12, 2002 through June 26, 2003 Dr. Coon Chart notes). 

The employer controverted all benefits on December 5, 2002, based on the IME report.  The employee returned to work for the employer in April 2003, and has worked in a modified capacity ever since.  The employee filed a Worker's Compensation Claim on April 22, 2002, seeking temporary total disability (“TTD”) from November 2002 through April 2003, and asserting an unfair and frivolous controversion. Although he did not check the “other” box, he wrote that Dr. Coon had paid his airfare to visit Dr. Leung in Seattle, and apparently he seeks reimbursement for that expense.

The issue of whether an SIME should occur was addressed at a prehearing conference held on June 2, 2003. (June 2, 2003 Prehearing Summary).  The employee stated that Dr. Coon disagreed with the IME report with respect to causation, and claimed that Dr. Leung had diagnosed “severe muscle damage.”  The employee filed a petition for an SIME on July 8, 2003.  At a follow-up prehearing conference held on August 28, 2003, the October 14, 2003 hearing was scheduled to address this limited issue. (August 28, 2003 Prehearing Summary).  

At the October 14, 2003 hearing, the employee argued that Drs. Baker and Adams-Bell had “railroaded” him and that an MRI indicated he has “three bulged discs.”   He argued that Dr. Tuccillo told him that a bulged disc requires a minimum of one year to heal.  He stated that Dr. Leung diagnosed him with “sever muscle damage.”  He reported to be “in a lot of pain every day.”  When asked by the Board if he could identify any physician that disagreed with the IME report, he answered that Dr. Leung reported he had three bulged discs and sever muscle damage.  When the Board asked the employee to point out where in the record Dr. Leung reported this information he was unable to do so.  He stated that he did not have a bulged disc prior to his May 28, 2002 injury.  He stated his back injuries, previous to the May 28, 2002 incident working for the employer, were only “pulled muscles”. 

At the October 14, 2003 hearing, the employer argued that the June 2001 imaging study report, one year before the work related incident, indicated the employee had multi-level degenerative back problems so that his claim is for pre-existing injuries.  The employer disagreed with the employee’s discription of Dr. Leung’s report and argued that Dr. Leung did not believe the employee’s pain is related to disc bulges. The employer argued that the IME Report failed to find any reason for the employee’s claims of pain and the employee’s treating physician, Dr. Coon, subsequently concurred with the IME Report findings.  The employer argued that nothing in the record disputes the findings of the IME Report.  The employer argued that since the medical records, the IME physicans and the treating physican agree, there is no connection between the employee’s pain claims and the May 28, 2002 incident there is no basis for the Board to order an SIME under AS 23.30.095(k).   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) governs SIME evaluations, and provides, in pertinent part:

k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.
The Board has long considered AS 23.30.095(k) procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage AWCB Decision No. 97-0165 (July 23, 1997) and Harvey v. Cook Inlet Pipe Line Co. AWCB Decision No. 98-0076 (March 26, 1998). 

AS 23.30.135(a) provides the Board with a delegation of authority regarding procedure:

a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. 

The Board has found wide discretion under AS 23.30.095(k) to consider evidence available when deciding whether to order an SIME.  To justify ordering and SIME under AS 23.30.095(k) the board requires a significant medical dispute.  (See Toskey v. Trailer Craft, AWCB No. 97-0130 (June 12, 1997) (declining to order and SIME after finding the dispute of medical opinion “insubstantial”), see also Johnson v. Honest Bingo, AWCB Decision No. 97-0165 (July 23, 1997)).   If an SIME will not substantially assist the Board in deciding disputed claims, the Board may decline to order an examination. (See Lau v. Caterair International, AWCB No. 00-0055 (March 24, 2000) (declining to order and SIME when an attending physician agreed with the IME physician).

In this matter the IME physicians, Drs. Adams-Bell and Baker, identified positive Waddell and Marxer’s tests, and concluded that the employee's work injury had resolved.  The attending physician, Dr. Coon, has concurred with their report, and went further by expressing doubts about the employee's credibility and went even further by suggesting surveillance.  The employee's treating physicians at the Virginia Mason Center found nothing to support the employee's pain complaints, and reported feigning and drug seeking behavior.  Another treating physician, Dr. Leung, also found nothing to support the employee's pain complaints.  

Some medical records, including those of Drs. Bursell, Anderson, and Tuccillo, contain language that might nominally create a dispute of medical opinion.  But these records also indicated the employee failed to disclose to these physicians his prior history of back pain and narcotics usage.  The Board finds this undercuts the credibility and usefulness of these medical records and medical opinions in determining the nature of the employee’s injuries.  The Board finds that without this important information regarding the physical and mental status of the employee, the opinions of Drs. Bursell, Anderson, and Tuccillo are entitled to little weight. See Groom v. State of Alaska, D.O.T.,  AWCB Decision No. 02-0139 (July 25, 2002).

Accordingly, we conclude that there is no significant dispute of medical opinion concerning the issue of causation, and the Board would not be aided by and SIME opinion on that or any other issue.  

ORDER

The employee’s request that the Board order an SIME under AS 23.30.095(k) is denied and dismissed.

Dated at Anchorage, Alaska this 6th day of November 2003.
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Richard H. Behrends, Member
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                                       James Rhodes, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT J. BROOKS employee / claimant; v. HAMMER & WIKAN, INC., employer; / defendant and ALASKA NATIONAL INSURANCE CO., insurer,/ defendant; Case No. 200208936 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of November, 2003.
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Shirley A DeBose, Clerk
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� Waddell signs are five inappropriate responses to physical examination that indicate “Magnified Illness Behavior” or Sympton Magnification.”


� Marxer’s Test is moving the foot up and down with the knee flexed in the prone position, producing back pain, which is a functional test and not an anatomical test.
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