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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL J. SMART, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

CARR GOTTSTEIN FOODS CO. /

SAFEWAY STORES INC.,

                           (Self-insured) Employer,

                                                             Defendant.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200105710
        AWCB Decision No. 03 -0270   

         Filed with AWCB Anchorage, Alaska

         on November  13,  2003


We heard the parties' Stipulation agreeing the employee is eligible for reemployment benefits, and petitioning for a modification order, on November 6, 2003.  The employee represents himself.  Attorney Suzanne Sumner represents the employer and insurer (“employer”).  We considered this stipulation with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record when we met on November 6, 2003, and heard the stipulated petition on the basis of the written record.


ISSUE
Shall we modify the Reemployment Benefits Administrator (“RBA”) designee determination of ineligibility under AS 23.30.130, and issue and order finding the employee eligible for reemployment benefits under the Alaska Workers’ Compensation Act, in accord with AS 23.30.041(e) and (f)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The employee injured his back lifting a case of frozen meat while working as a warehouseman for the employer on March 22, 2001.
  The employee was initially treated by Christopher Frost, D.C., but subsequently came under the care of Gregory Polston, M.D.  Magnetic resonance imaging (“MRI”) studies revealed a disc herniation at L5-S1;
 and a discogram revealed an annular tear at that level.
  Dr. Polston performed a two-level IDET procedure  on January 25, 2002.
  Dr. Polston subsequently performed radiofrequency ablation on April 29, 2002 and June 10, 2002.
  The employer accepted the compensability of the injury, and provided temporary total disability (“TTD”) benefits and medical benefits.
    

At the employer’s request, Michael Gevaert, M.D., saw the employee on June 17, 2001.  In his employer’s medical examination (“EME”) report, Dr. Gevaert found the employee was medically stable, and suffered a ten percent permanent partial impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition.
  He released the employee to light duty work, but restricted him from returning to work as a warehouseman.
 

The employee requested reemployment benefits on June 19, 2001,
 and the RBA assigned rehabilitation specialist Betty Cross to perform an eligibility evaluation.
  In response to a query by Ms. Cross, on August 7, 2002 Dr. Polston responded that the employee would be medically stable within three to six weeks and would then have the physical capacity to return to his work  as a warehouseman.
  Based on Dr. Polston’s response, Ms. Cross issued an eligibility evaluation report on August 23, 2002, recommending the employee be found not eligible for reemployment benefits.
 Based on the eligibility evaluation, the RBA designee issue an Determination on September 12, 2002, finding the employee not eligible for reemployment benefits.
  

In a letter dated August 25, 2003, Dr. Polston indicated the employee’s condition had not improved to the degree he had predicted.
  He reported that a physical capacities evaluation on April 15, 2003 found the employee is incapable of heavy work, which is a requirement of his former job.
  Dr. Polston restricted him from returning to work as a warehouseman, and recommended retraining.

The employee filed a Petition for Modification on September 5, 2003, requesting that we modify the RBA determination, allowing him to receive reemployment benefits.
  The employer filed an Answer on October 7, 2003, opposing the request to modify the RBA designee’s determination.
  

The parties filed a Stipulation on October 29, 2003, agreeing there has been a change in the employee’s condition.
  Based on the reports of Drs. Polston and Gevaert and other evidence in the record, the parties stipulate the employee is unable to return to his job at the time of his injury, that he held this job for over ten years, that he suffers a permanent impairment, that the employer is unable to offer him employment within his post-injury physical capacities, and that the employee has not been previously rehabilitated in a workers’ compensation claim.
  The Stipulation requested that we issue an order finding the employee eligible for reemployment benefits, and permit him to directly proceed to choosing a rehabilitation specialist to develop a reemployment plan.
  In response to the Stipulation, we set this matter for a hearing on the basis of the written record on November 6, 2003.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION


Our regulations at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accord with 8 AAC 45.050(f)(1) the parties have filed a written stipulation of fact signed by all parties, requesting an order.  Although the parties are resolving a Petition for Modification, the employee is not waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.   Accordingly, we are able to consider this stipulation of the parties under 8 AAC 45.050(f).  

Based on the written Stipulation and our independent review of the documentary record, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated benefit.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  

II.
MODIFICATION

AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

In the Stipulation the  parties request that we modify the RBA determination under AS 23.30.130(a).  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers,
 the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  We also apply AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.
  


Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, the parties identify specific facts in their Stipulation, indicating changes in the employee’s medical prognosis.  Accordingly, we will consider the employee’s Petition and the parties’ Stipulation.  

III.
RBA DETERMINATION OF INELIGIBILITY

AS 23.30.041(e) provides, in part:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:

(1)
the employee's job at the time of injury . . . .

The RBA designee’s determination found the employee not eligible for reemployment benefits because his treating physician indicated he would eventually be able to return to his work at the time of his injury.  The employee now requests modification of the RBA designee determination, under AS 23.30.130(a).  He asserts (and the parties stipulate) that his medical condition has not improved as anticipated, and both the employer and the employee’s physician now believe he cannot return to that work.

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
 In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the courts, our decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings. 
 
Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in the appeal of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant case, a new medical opinion from the employee’s physician was provided.  Dr. Polston saw the employee and issued his report after the RBA designee decision.  The employer stipulated to our consideration of this evidence.  Under 8 AAC 45.070(b)(1)(A) we find this evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration by the employee.  We conclude 8 AAC 45.070(b)(1)(A) does not exclude Dr. Polston’s medical records from our consideration. 
 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether an RBA decision was supported by substantial evidence and therefore reasonable.
    If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

Here the parties have stipulated, and the documentary record reflects, that the employee’s physician has altered his opinion concerning the employee’s ability to return to his work at the time of injury.  Based on our review of the present record, we cannot find substantial evidence to support the RBA designee's determination under AS 23.30.041(e).  Accordingly, we find an abuse of discretion by the RBA, within the meaning of AS 23.30.041(d).  We will reverse the RBA designee determination that the employee is ineligible because he can return to his work at the time of injury.

IV.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS
AS 23.30.041 provides, in part:

 (e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:


(1)
the employee's job at the time of injury; or


(2)
other jobs that exist in the labor market that the 

employee has held or received training for within ten 
years before the injury . . . .

(f) An employee is not eligible for reemployment benefits if . . .


(1)
the employer offers employment within the employee’s predicted post-injury physical capacities . . . 


(2)
the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or


(3)  at the time of medical stability no permanent impairment is identified or expected.


The parties specifically request us to issue an order finding the employee eligible for reemployment benefits.  We here consider that request under 8 AAC 45.050(f).  The RBA has limited, statutory powers.
  AS 23.30.041(c)&(d) contain mandatory language that the RBA "shall" refer the employee for an evaluation with a rehabilitation specialist.  The RBA appears to have no discretion under the statute to abandon that procedure.
   Nevertheless, AS 23.30.041(d) provides the Alaska Workers’ Compensation Board a right to review RBA eligibility determinations.  In the instant case, the employee brought this matter before us with a petition for modification, followed by a stipulation between the parties.

We have interpreted the review provision of AS 23.30.041(d) to apply to all aspects of the reemployment process.
  Under AS 23.30.135(a) and AS 23.30.155(h), we have broad authority conduct our procedings in a way to “best ascertain the rights of the parties.”
  In accord with AS 23.30.041(d), we can remand issues to the RBA based on our findings of fact.
  The parties have submitted a stipulation of fact to us, addressing the specific criteria listed in AS 23.30.041(e)&(f), and requesting an order under 8 AAC 45.050(f), finding the employee eligible under AS 23.30.041(e) and (f).  We note that we have issued orders under these circumstances a few times: See, e.g., Garrity v. Sourdough Express.
  We find, based on the facts of the instant case, we should issue an order based on the Stipulation.  
Although the RBA designee initially found the employee not eligible for reemployment benefits, we find the underlying medical evidence has changed.  The employee has petitioned for modification based on the new medical evidence, and the parties have filed a formal Stipulation of facts, agreeing the employee meets the criteria for eligibility.  The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's benefits.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.
  The Alaska Supreme Court held in Meek v. Unocal Corp., "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  

In the instant case, the new medical records, employee’s petition, and the parties’ Stipulation all support the employee’s eligibility for reemployment benefits.  Based on our review of the record, we find evidence to support all of the eligibility criteria of AS 23.30.041(e), and we find no evidence to support disqualification of the employee under any of the criteria of AS 23.30.041(f).  We find these documents are sufficient evidence to raise the presumption of the compensability of the employee’s petition for reemployment benefits.   

Once the presumption attaches, substantial evidence must be produced showing the claimed benefits are not due,
 by (1) producing affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
    Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 


In our review of the record of this case, we cannot find substantial evidence to show the reemployment benefits are not due.  Based on the Stipulation and our review of the record, we find the employee meets the criteria for eligibility for reemployment benefits.  We will remand this matter to the RBA with instructions to issue an eligibility order under AS 23.30.041(e) and (f) and 8 AAC 45.050(f).
  

IV.
REFERRAL TO THE RBA FOR REEMPLOYMENT BENEFIT PLAN
AS 23.30.041(g) provides, in part:

Within 15 days after the employee receives the administrator’s notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. . . . 

8 AAC 45.530(c) provides, in part:

If the administrator determines the employer is eligible for reemployment benefits, the administrator’s notice must

(1)
state that the employee shall select a rehabilitation specialist within 10 days after the employee receives the notice;

(2)
be accompanied by a copy of the administrator’s list of rehabilitation specialists . . .

Because the employee meets the eligibility criteria of AS 23.30.041(e), we will remand this matter to the RBA with instructions to issue the employee a notification of eligibility in accord with AS 23.30.041(g) and 8 AAC 45.530(c).  Because the employee has not been found eligible through an evaluation with a rehabilitation specialist, we direct the RBA to provide an informal conference with the employee to provide orientation concerning reemployment benefits.


ORDER
1.
The Reemployment Benefits Administrator (“RBA”) designee determination of ineligibility is modified and reversed under AS 23.30.130 and 8 AAC 45.050(f).

2.
The employee is eligible for reemployment benefits under the Alaska Workers’ Compensation Act, in accord with AS 23.30.041(e) and (f).

3.
We remand this matter to the RBA with instructions to issue the employee a notification of eligibility in accord with AS 23.30.041(g) and 8 AAC 45.530(c).  The RBA shall arrange an informal conference with the employee to provide orientation concerning reemployment benefits.  

Dated at Anchorage, Alaska this 13th  day  of  November,  2003.
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John A. Abshire, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL J. SMART employee / applicant; v. CARR GOTTSTEIN FOODS CO. / SAFEWAY STORES INC., self-insured employer / defendant; Case No. 200105710; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th  day  of  November,  2003.
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Robin Burns, Admin Clerk
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