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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHRISTOPHER H. GERALD, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

RANDY’S GLASS INC,

                                                  Employer,

                                                   and 

WESTPORT INSURANCE CORP.,

                                                  Insurer,

                                                            Petitioners.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199824318
        AWCB Decision No.  03- 0275 

         Filed with AWCB Anchorage, Alaska

         on November 19, 2003



On October 23, 2003, in Anchorage, Alaska, the Alaska Workers’  Compensation Board (“Board”) heard the petition of Randy’s Glass to dismiss the employee’s claim for failure to timely request a hearing under AS 23.30.110(c).  Attorney Constance Livsey represented the employee.    The employee appeared by telephone from Nikiski, Alaska. He represented  him- self.  The record closed at the conclusion of the hearing.


ISSUE

Should the employer’s motion to dismiss pursuant to AS 23.30.110(c) be granted?


SUMMARY OF THE EVIDENCE
             The employee was 43 years of age at the time of the hearing.  He has a work history installing glass, building cabinets and working as a welder and a carpenter.  He also worked on the pipeline on the North Slope in the 1980’s.  He had an injury in 1982 to his left shoulder, neck and arms.    He received a 5% Permanent Partial Impairment (PPI) rating for the 1982 injury.  This claim was resolved by Compromise and Release Agreement entered into on October 31, 1984.
   


              He sustained another injury resulting in a workers’ compensation claim in 1991.  The injury involved his left arm and hand.  He underwent a lumbar discectomy by  Thomas Vasileff, M.D.  in 1991.
  He had another claim in 1994.

             The employee sustained the injury which is the subject of this proceeding while working as a glass installer for the employer.  The injury occurred November 13, 1998.  He injured his back, neck and left shoulder lifting a piece of heavy glass with another employee.   

He sought chiropractic care through Michael Koob, D.C.  He filed a report of injury November 16, 1998.
 

              The employer accepted the claim and paid the employee time loss benefits until May 6, 1999.  The employee also received PPI lump sum benefits August 9, 1999 and subsequently, AS 23.30.041(k) benefits.

              The employee filed his first claim as a result of the November 13, 1998 injury on February 4, 2000.  In this claim, he sought reemployment benefits.  His application for reemployment benefits was denied and he appealed the denial.  By Decision and Order issued November 13, 2000, the denial of reemployment benefits was upheld by the Board.

               On January 13, 1999, Shawn Hadley, M.D., saw the employee for an employer’s medical examination.  Her findings included neck and back pain and upper extremity pain similar to what he had experienced in the past, but with no clear neurologic diagnosis, status post  L4-L5 discectomy with recurrence of low back pain and symptom magnification.
  On May 6, 1999, he was seen by Michel Gevaert, M.D., who found an 8% PPI rating and  determined the employee medically stable.
  He was seen by David M. Chaplin, M.D., with Orthopedic Consultants of Washington on May 10, 1999.  Dr. Chaplin concluded that he felt the employee had a relatively minor disk problem.
  He was again seen by Dr. Hadley on August 25, 1999, found to be medically stable as of May 6, 1999 and given a 4% PPI rating.
  Dr. Hadley recommended a physical capacities evaluation to determine whether the employee could return to his job at the time of injury.  On September 16, 1999, the employee was seen by Forooz Sakata of B.E.A.R. for the physical capacities evaluation.  The employee was found to have a medium level work capacity and it was found he could perform as a glass installer for Randy’s Glass.
  He continued to see Dr. Vasileff.

               An employer’s medical examination (EME) was set for August 22, 2000.  The employee did not appear.    On August 28, 2000, the employer controverted benefits due to his failure to appear for the employer’s medical examination.

               The examination was rescheduled for October 12, 2000.  The employee asked to videotape the examination.  He also asked to have a witness present at the evaluation.  The employer advised that videotaping would not be permitted.  However, the employee appeared at the offices of the physician about to perform the evaluation with videotape equipment.  When the physician advised him that videotaping would not be permitted, the employee left and the evaluation was not performed.  The employer again controverted benefits based on the employee’s failure to cooperate with the employer medical evaluation.
   The employer  petitioned the Board for dismissal of the employee’s claim, for late cancellation fees in connection with the EME expenses and, in the alternative, for an order compelling the employee to attend and cooperate with the EME and for forfeiture of benefits from August 22, 2000 until the EME occurs.
            

               On January 4, 2001, the videotape issue was considered by the Board. The Board then issued a Decision and Order upholding the determination not to permit videotaping.  The employee was ordered to cooperate with the examination process.  The employer’s request to dismiss the employee’s claim was denied.

               A third employer’s medical examination was scheduled for May 16, 2001.  The employee did not appear as he did not receive notice of the examination.
 The employer controverted benefits on this date.
  The employer also asserted that the failure by the employee to attend the employer’s medical examinations prevented the employer from assessing the employee’s medical condition for an entire year.
 On May 22, 2001, the attorney who had been representing the employee withdrew as counsel.
  

              The employee filed a second claim in connection with the November 13, 1998 injury on June 19, 2001.  In this claim, he sought Temporary Total Disability (TTD) for December 14, 2000 through March 13, 2001, mileage and prescription costs, payment for medical expenses and a physical capacities evaluation.

               The employer filed its Answer to the claim on July 5, 2001.  The claim was controverted the same date.
  The Answer asserted that the employee was not entitled to TTD, that he was not entitled to a PPI rating over the 4% he had previously received in connection with this injury, and the employee was not entitled to medical, transportation costs or a physical capacities evaluation.
  The employer filed a Petition for an order dismissing the employee’s claim due to his failure to attend two employer medical evaluations and a third evaluation even after having been ordered by the Board to attend and cooperate prior to setting of the third evaluation.
 


                In the fall of 2001, another Decision and Order was issued by the Board excusing the employee’s nonattendance at the May 16, 2001 examination as the employee did not receive notice of the examination date.
 The employee was again ordered by the Board to attend the employer’s medical examination.
  On January 16, 2002, the employee attended the EME and the employer’s medical examination was performed by Dr. Hadley.
  She recommended a follow up lumbar MRI as well as referral to a urologist.
  She subsequently found no evidence of radiculopathy.

                On July 22, 2002, a prehearing conference was conducted.  In a prehearing conference summary issued July 23, 2002, the employee was advised regarding the possible dismissal of his case under AS 23.30.110(c).  He was given a copy of the applicable regulations and an Affidavit of Hearing Readiness form at the prehearing.
 
                Based on differences between Dr. Hadley and the employee’s treating physicians regarding the nature of his condition, it was agreed by the parties that a Second Independent Medical Examination (SIME) should be conducted.
  On August 9, 2002, the employer’s counsel signed an SIME form and proposed questions for the SIME evaluation process but the employee did not.  On August 15, 2002, another prehearing conference was held and the time for a SIME was established along with allowing proposed questions from the parties.  The employee was to submit copies of his medical records.  He did not submit copies of his records, the signed SIME form or his questions.

               An SIME appointment was set for the employee to see a physician in San Francisco on April 15, 2003.  However, the employee did not keep this appointment. He claims it was cancelled by the doctor’s office.
 Based on his unavailability for this evaluation, the employer filed another controversion of the employee’s benefits.
 The employer also petitioned to dismiss the claim due to the employee’s deliberate and unexcused failure to attend a Board-ordered SIME.  The employer asserted that the employee had missed three other independent medical examinations.  The employer claimed that the employee’s failure to cooperate with the adjudicative process prejudiced the employer and warranted dismissal.
 The employe

r also filed a petition to dismiss the employee’s claim on July 30, 2003 based upon AS 23.30.110(c).   The SIME was continued to August 25, 2003.  It was held on this date and the employee attended.

             The notice of hearing for the October 23, 2003 hearing was issued September 26, 2003.  A prehearing conference was held on October 7, 2003 at which time the pending October 23rd hearing was discussed.
   At the beginning of the hearing, the employee asked for a continuance to obtain counsel. The employee argued that he called numerous attorneys regarding representation but no one would take his case.  Finally, he spoke with Michael Jensen who said he would take his case and the employee had called his adjuster two days before the hearing to obtain copies of his file to send to Mr. Jensen.  The employee also maintains that he does not understand the workers’ compensation claim process and that he is overwhelmed by the amount of paperwork involved in processing his claim.


The employer objected to the continuance request due to the employee’s delay until the actual hearing to lodge this continuance request.  The employer claims that the employee is aware of the steps necessary to obtain counsel as he had a lawyer representing him in the past  and that he was dilatory in seeking out counsel on his own behalf.  The employer emphasizes the fact that the employee had notice of the possible .110(c) dismissal as early as July 22, 2002.  He also had notice of the employer’s petition to dismiss under .110(c) in August, 2003 and then waited until two days before the hearing to make efforts to obtain his records from the insurance company.  

            The Board denied the employee’s request for continuance of the hearing, citing his inexcusable delay since he has had notice of the employer’s petition since July 30, 2003 and the hearing since September 26, 2003 but waited until two days before the hearing to attempt to secure his records to send to the attorney who said he would take his case.  The Board then proceeded to hear the petition to dismiss the claim under AS 23.30.110(c) on its merits.


With regard to the petition to dismiss the claim under AS 23.30.110(c), the employer asserts that the employee has continuously obstructed the processing of his claim by not appearing at SIME’s despite being ordered by the Board to do so. The employer contends the employee has delayed the scheduling of appointments needed to process the claim to suit his own convenience.  The employer maintains that the claim was filed June 19, 2001 for the November 13, 1998 injury.  It was controverted by the employer on July 5, 2001.  As two years have passed with no affidavit of readiness being filed by the employee, the employer asserts that, as a matter of law under AS 23.30.110(c), the claim must be dismissed.  The employer also asserts that based upon the employee’s being advised of the requirements of .110(c), his failure to file an Affidavit of Hearing Readiness and his obstruction of the workers’ compensation process, the claim should be dismissed.  The employer asserts that the employee’s conduct places him outside of the scope of Board precedents which may excuse failure to file an Affidavit of Hearing Readiness as required under AS 23.30.110(c).  With regard to the pending SIME, the employer asserts that because of the employee’s refusal to attend SIME’s, the August 25, 2003 SIME should have been performed in the fall of 2002.  Because the employee’s conduct obfuscated the SIME process, it should not serve to toll the two year time limit set out in AS 23.30.110(c).  The employer asserts that previous cases which have declined to dismiss under .110(c) are distinguishable as they involved employees who had not been told about .110(c), the employee file an Affidavit of Hearing Readiness and the employee was actively litigating the claim.
              

            The employee claims that with regard to the petition to dismiss his claim,  he is not able to manage his claim.  He also asserts that he was told by the prehearing officer that his claim could not be dismissed as long as an SIME was pending.  He also asserts that he has lost his home, car and a triplex as a result of not being able to work.  With regard to missing the SIME’s, he contends that one of the appointments was missed because his attorney did not inform him of the date.  He subsequently terminated his representation with his previous counsel. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides, in part:

                         Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtain necessary evidence, and is prepared for the hearing…



If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


AS 23.30.110(c) is what is termed a “no progress” rule which, according to Professor Larson, should be analyzed like a statute of limitations defense.
  The Alaska Supreme Court has stated that the defense of statute of limitations is “generally disfavored” and neither “the law [n]or the facts should be strained in aid of it.”
  The Supreme Court has also held that there are situations where the statute of limitations should be tolled.
  In the Gudenau case, the Alaska Supreme Court held that the party who would toll the running of the statue of limitations must show:

1. the other side must not be prejudiced in its ability to gather evidence by bringing of the second claim; and

2. pursuit of the remedy must give the party notice of the existence of a legal claim  against it;

3. the party must have acted in good faith.


The Board has previously considered situations where a motion to dismiss is brought under AS 23.30.110(c).  The results have turned on a variety of factors.  In the Aune case, the Board held that the pendency of an SIME tolled the two year limitation set out in AS 23.30.110 (c).  The Board adopted the criteria which must be satisfied in a manner similar to the Gudenau case cited above.
    

            Applying these precedents to the case at hand, we find that despite the employee’s lack of cooperation, this situation is governed by the Aune decision.
  As stated in the Reintjes case, we find no compelling reason not to apply the Board’s reasoning in the Aune decision to the present case.
  Applying the Aune precedent to the facts of this case, we find that the SIME setting with Dr. Bloom on April 15, 2003 tolled the running of the two years following the July 5, 2001 controversion. The SIME has the effect of suspending the parties’ ability to prepare for hearing as its results may have a significant impact on the employee’s eligibility for benefits.  Under these circumstances, it was impossible for the employee to file an Affidavit of Hearing Readiness where his claim is pending a Board-ordered SIME.  Under these circumstances, the motion to dismiss under .110(c) is denied.

             We are concerned that the employee may be entitled to benefits as a result of Dr. Bloom’s report.  We direct the parties to revisit this subject and to prepare documentation regarding the employee’s claims.  We further direct that this matter then be rescheduled for a further prehearing conference.  We will retain jurisdiction over any disputes which cannot be resolved by the parties.

              We  note that the employee’s request for a continuance to obtain counsel was made at the hearing despite the employee’s having knowledge months in advance that the petition to dismiss had been filed. The employee had ample opportunity thereafter to secure an attorney in a timely manner.  He failed to do so.  However, our decision in this matter will give him an additional opportunity to obtain counsel.


ORDER

1.  The employer’s motion to dismiss the claim pursuant to AS 23.30.110(c) is denied as the SIME has tolled the limitations period.

              2.  We direct the parties to address the question of whether the employee may be entitled to additional benefits as a result of Dr. Bloom’s SIME report.

              3.   The parties are to consider the matter of the employee’s eligibility for additional benefits at a prehearing conference to be scheduled before Prehearing Officer Joireen Cohen after the parties have exchanged information and documentation regarding the employee’s claims.

              4.  We will retain jurisdiction over the matter of benefits and direct the parties to notify us if any issues remain unresolved.


Dated at Anchorage, Alaska this 19th day of  November,  2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






John Abshire, Member







____________________________                                  






Dale Walaszek, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

           Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

            I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHRISTOPHER H. GERALD employee / applicant; v. RANDY’S GLASS, INC, employer; and WESTPORT INSURANCE CORP, insurers / defendants; Case No. 199824318; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of November, 2003.

                             

   _________________________________

      




                      Shirley DeBose, Clerk
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� See 2 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW Section 126.13[4] (Release No. 84, 2000) (footnotes omitted) 


� Tipton v. ARCO Alaska, Inc. 922 P.2d 910 (Alaska 1996); Lee Houston & Associates v. Racine, 806 P.2d 848, 854 (Alaska 1991)


� Gudenau & Co., Inc. v. Sweeney Ins., Inc. 736 P.2d 763 (Alaska 1987)


� Aune v. Eastwind, Inc., et al, AWCB Decision No. 01-0259 (December 19, 2001).  See also Reintjes v. Jenson & Sons Construction, AWCB Decision No. 03-0019 (January 31, 2003).


� We note that the Superior Court dismissed the employer’s appeal of the Board’s decision in Aune on February 21, 2002.  In so doing, the Court noted, “Having determined that the Board’s decision appears to be sound and that a stay is unjustifiable, the court concludes that discretionary review should not be granted at this time….”  Quality Asphalt Paving, Inc. v. Aune, Case No. 3AN-02-3918 CI (Alaska Superior Court, February 21, 2002)


� Richard Reintjes v. Jenson & Sons Construction, AWCB Decision No. 03-0019 (January 31, 2003)
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