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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CALVIN L. THORNTON, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

LUCENT TECHNOLOGIES, INC.,

                                                  Employer,

                                                   and 

ALASKA INS GUARANTY ASSN,

                                                  Insurer,

                                                            Defendant(s).
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  199928307 

        AWCB Decision No.  03-0277

         Filed with AWCB Anchorage, Alaska

         on  November  24th,  2003

	
	)
	



On October 21, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) met to hear the employee’s claim for medical costs, total temporary disability (“TTD”), permanent partial impairment (“PPI”), and reemployment benefits and employer’s request for dismissal under AS 23.30.110(c).  The employee represented himself at the hearing and appeared telephonically.  Attorney Trena Heikes represented the employer.  At the conclusion of the hearing, the record was held open until November 5, 2003 to allow the parties to submit additional briefing and an explanation of the employer’s claimed conversion of TTD payments into PPI and to reach an agreement regarding medical transportation expenses.  Additionally, because the original insurer, Reliance Insurance, went into receivership, a question was raised as to who the proper adjuster is in this matter.  The employer submitted additional information on these issues on November 5, 2003.  The record was closed when the Board met on November 6, 2003. 


ISSUES
1. Is the employer entitled to a dismissal under AS 23.30.110(c)?
2. Is the employee entitled to TTD benefits from September 9, 2002 and continuing under AS 23.30.185?


3. Is the employee entitled to additional PPI benefits under AS 23.30.190?

4. Is the employee entitled to additional medical benefits under AS 23.30.095?

5. Is the employee entitled to reemployment benefits under AS 23.30.041?

6.
Was the employer’s September 9, 2002 controversion unfair or frivolous?

7.
Is the employee entitled to an award of penalties under AS 23.30.155?

8.
Is the employee entitled to an award of interest under AS 23.30.155 and 8 AAC 45.142?


SUMMARY OF THE EVIDENCE

The employee was hired as a senior technician by the employer in June 1996.  Although hired in Tennessee, the employee was based in Orlando, Florida and traveled the Caribbean and the North Pacific calibrating and repairing electronic equipment for the employer's clients. (January 10, 2003 Dep. of Calvin Thornton at 46-52 and 57-60).  While on assignment to Alaska in July 1999, the employee complained of neck, shoulder and back pain related to his duties with the employer. (August 7, 1999 Report of Injury).  The employer accepted the claim and commenced payment of medical benefits.  


The employee continued to work until he was laid-off by the employer's predecessor, AT&T, in December 1999. (Employer’s September 29, 2003 Affidavit of Service at 11).  The employee was then hired by the employer as a Wafer Fabricator on February 14, 2000.  (January 10, 2003 Dep. of Calvin Thornton at 61-63).  The employee continued to work until November 12, 2001 when he left his employment due to shoulder, neck, thoracic and low back pain.  Over the years, the employee's pain complaints have included his entire spine, migraine headaches, bilateral shoulder, arm, foot, leg, knee and ankle pain. 


The employee initially treated with Alexander Baskous M.D. on July 20, 1999. (July 20, 1999 Health-care Provider’s Report of Dr. Alexander Baskous).  X-rays revealed no abnormalities and Dr. Baskous released the employee to work with no lifting over 30 pounds. (July 20, 1999 X-ray report).  


The employee was seen three days later by his family physician in Florida, Daniel B. Hammon, M.D.  The employee complained of left shoulder, neck and back pain. (July 23,1999 Report of Dr. Daniel B. Hammon).  Range of motion of the left shoulder was entirely normal and no muscle spasms were noted.  Dr. Hammon recommended a trial of Glucosamine for two months and instructed the employee to return if further treatment was needed.  


The employee then returned to Dr. Baskous 11 days later.  (August 3, 1999 Chart Note of Dr. Alex Baskous).  X-rays taken of the cervical spine at that time revealed no abnormality.  The employee was referred to Robert Gieringer, M.D., for his continuing shoulder complaints.


When examined by Dr. Gieringer on August 25, 1999, the employee exhibited a  “good" range of motion but with "crepitance with pain through the arc of motion” in both shoulders, left worse than right.  MRI’s and x-rays of the left and right shoulder were "unremarkable."  Dr. Gieringer injected the employee's shoulders and instructed him on various exercises for his shoulder pain.  The employee returned to Dr. Gieringer on September 22, 1999.  He reported he had "done a lot of fishing" and that the pain in his left shoulder seemed to be back.  Dr. Gieringer however, noted the pain was “nowhere near the extent that it was when I first saw him and I think the effects of the injection have been lasting."  Dr. Gieringer noted “significant improvement in both shoulders . . . especially the amount of crepitance” and again injected the left shoulder instructing the employee to return “any time when he feels that is appropriate.”  (September 22, 1999 Chart Note of Dr. Gieringer). 


The employee sought no further medical care for his condition until after his December 1999 lay off.   He began treating with Hanil Kommos, M.D., on January 3, 2000 for shoulder and neck pain.  The employee continued to treat with Dr. Kommos, receiving physical therapy and injections throughout the winter of 2000.  In February 2000, the employee was hired by the employer as a “wafer fabricator” (maintaining the robotics used in the manufacture of computer chips), a sedentary job that required lifting of up to 16 pounds. (January 10, 2003 Dep. of Calvin Thornton at 62-63).  A short time later the employee again complained of arm pain and numbness.  A cervical magnetic resonance image (“MRI”) was undertaken which revealed only degenerative changes in the cervical spine with no nerve impingement. (April 27, 2000 Report of Dr. Kommos).


The employee sought no further medical treatment until he underwent x-rays of the lumbar spine on December 7, 2000. (December 7, 2000 X-ray Report).  In the interim, the employee was examined on two occasions by the employer’s physicians, Thomas G. Hoffman, M.D. and Kwang Uk Chang, M.D.  On June 23, 2000 the employee was examined by neurologist Dr. Hoffman for neck, bilateral shoulder, arm and hand pain reportedly exacerbated by physical activity but with the notation that the employee still “enjoy[ed] fishing and hunting on his days off.” (June 23, 2000 Dr. Hoffman Independent Medical Evaluation).  Based on his examination and review of the records, Dr. Kaufman diagnosed chronic shoulder, neck and back pain without objective correlation. (Id.)  Dr. Hoffman concluded the employee was medically stable with no permanent impairment and required no further treatment. (Id.).


The employee was next examined on August 7, 2000 by Dr. Chang, a physical medicine physician. (August 7, 2000 Dr. Chang Independent Medical Evaluation).  Following his examination and review of the medical records, Dr. Chang agreed with Dr. Hoffman that the employee was medically stable with no need for ongoing medical treatment and that he could continue working.


The employee next obtained an x-ray of his lumbosacral spine on December 7, 2000 on referral from Dr. Hammon.
  The x-ray was “negative” for injury or damage. (December 7, 2000 X-ray Report).  When Dr. Hammond refused the employee’s demand for MRIs (January 31, 2001 Dr. Hammond patient information report), the employee returned to the employer’s physician, Dr. Hoffman, for lumbar and thoracic spine MRIs in March 2001.  Aside from a minimal bulging at T11-12, both studies were normal. (March 16, 2001 letters from David S. Williams, M.D., to Dr. Hoffman).  EMG and nerve conduction studies of the left arm were also reported as normal, leading Dr. Hoffman to conclude the employee had no radiculopathy, no neurological problem and no objective findings of injury. (March 20, 2001 Dr. Hoffman Chart Note).  The employee advised Dr. Hoffman he would see an orthopedic surgeon and thus the employee again changed physicians and began treating with several physicians at the Bonati Institute in September 2001.  Repeat EMG’s and nerve studies undertaken at that facility appeared “normal” although they suspected mild bilateral carpal tunnel.  Repeat MRI’s of the cervical, thoracic and lumbar spines were again “essentially unremarkable” except for some degenerative changes seen in the lumbar spine. (October 3, 2001 Gulf Coast Orthopedic Center records).  The employee exhibited a full range of motion of his left shoulder with no limitations on her physical exam.  The Bonati physicians recommended left shoulder surgery for “diagnostic” purposes. (October 5, 2001 Bonati Institute Record).  


The employee continued to work following his September – October 2001 evaluation until he was examined by Michael Perry, M.D., at the Bonati Institute.  The employee reported to Dr. Perry that he had been seen at a local emergency room in Orlando for back pain on November 9, 2001.  Following his examination, Dr. Perry took the employee off work for cervical, thoracic, shoulder and low back pain.  The employee has not returned to work.  He contends he remains disabled due to pain and requires numerous spine and shoulder surgeries. (January 10, 2003 Dep. of Calvin Thornton at 168-170).  Aside from the diagnostic left shoulder surgery recommended by the physicians at the Bonati Institute, no surgery has been recommended by any physician.


The employee was examined at the Board’s request by Marvin Bloom, M.D., on August 6, 2002.  As with previous studies and evaluations, Dr. Bloom was unable to detect any objective abnormalities either on physical examination or on review of the numerous x-rays and MRIs of the shoulders, cervical, thoracic and lumbar spine. (August 6, 2002 Dr. Bloom SIME).  Dr. Bloom therefore concluded the employee had “myofascial [muscular] strain symptoms” only and had reached medical stability by July 2001.  (Id.)  Dr. Bloom recommended against any surgery based on normal neurological and radiographic findings which “showed no significant abnormality.” (Id.)  Dr. Bloom also disputed the Bonati Institute’s finding of mild carpal tunnel based on his clinical findings and review of the records. (Id.)  Dr. Bloom reported:

He says that even though he has less activity now then he used to have, he is having more pain.  

Subjectively, he has diffuse, nonlocalized aching at the neck with intermittent headache, requiring Ultram, neck ache posteriorly, interscapular dorsal ache, lumbosacral lumber ache, anterior knee ache, but with plain films and MRIs of the complaint areas, there is no significant abnormality, in my opinion.

Objectively, I believe that the patient has a near normal capability of range of motion at both shoulders.  I think that he has a near normal capability for range of motion at the neck, low back, and knees, with no significant sign of localized pathology. 

(Id.)


Based on Dr. Bloom’s Second Independent Medical Evaluation (“SIME”) opinion that the employee was medically stable, the employer terminated benefits on September 9, 2002.  The employee filed a claim for workers’ compensation benefits on October 11, 2002.


After Dr. Bloom’s examination in September 2002, the employer’s private disability insurer,
 Kemper Insurance, undertook a physical capacities evaluation. (October 11, 2002 Heartland Therapy Provider Network Functional Evaluation).  Inconsistencies were noted during the physical capacities evaluation and the employee declined to stoop, crouch, kneel or lift anything during the evaluation due to pain. (Id.)  


The employee filed an additional claim for workers’ compensation benefits on November 3, 2002.  The employee gave his first video deposition on Janurary 10, 2003.  At his deposition the employee reported he was unable to stand for more than five minutes without leaning over due to pain.  (January 10, 2003 Dep. of Calvin Thornton at 38).  The employee asserted that he is unable to ride in a boat, unable to fish, unable to turn the steering wheel of his car, and had to use two hands “to try to lift a gallon of milk to put in the refrigerator.” (Id. at 39-40, 66-70, 100-103)  Even “[p]utting on shirts is very painful” according to the employee. (p. 114).  He was unable to sleep due to pain, could walk for only 200 feet because of lumbar pain and just putting his wallet in his pocket was painful. (Id. at 115, 117, 150).  The employee described the bilateral shoulder pain, and numbness due to “radiculopathy” with “radiating” pain into his arms, legs, knees, ankles and feet which required numerous surgeries to repair. (Id. at 128-129, 169-171).  According to the employee, the most he could do on his best day is mow his lawn “but then about three days after that, I’m done.  I’m down for the count . . . I can barely move” and he must lay in his lawn chair all day. (Id. at 103).


At his January 10, 2003 deposition, the employee was unable to squat or kneel without crawling to a table to pull himself up. (Id. at 124-125 and Tape II, January 10, 2003 Videodeposition).  He reported he was unable to kneel down and pick up a 10 pound box, could not crouch, kneel, lift anything from the floor to overhead, reporting “nothing goes over my head.  I can’t even raise my hands above my head.  To dry my hair I have to lean my neck down.” (Id. at 124-125).  According to the employee, nothing helps his pain, not even the pain medication he takes daily. (Id. at 129).  Nor does the pain medication improve his ability to function. (Id. at 156).  According to the employee, his days are spent sitting in a lawn chair in his garage with his feet propped up on a stool. (Id. at 24-25).  


Following the employee’s January 10, 2003 deposition, the employer conducted an investigation which revealed the employee had physical capacities much greater than those to which he had testified.  Videotapes showing the employee raising his arms over his head and walking were introduced into evidence.  Another inconsistency regarding the employee’s physical condition is his testimony that he injured his right shoulder during the summer of 2002 falling off a bicycle as he was “peddling as fast as I could”. (Id. at 11 – 16). Additionally the employee testified he was unable to hunt as he could no longer lift a gun to his shoulder, but he later revealed he had designed and built a tree stand for his own hunting use last winter.  The employee described the tree stand as “a device that you use to climb a tree when you’re out deer hunting.” (Id. at 75, 167).


The employee filed additional claims for workers’ compensation benefits on January 15, 2003, February 12, 2003, February 22, 2003 and February 24, 2003.  At the employer’s request, the employee saw Robert McShane, M.D. for an independent medical evaluation (“IME”) on March 17, 2003.  Based on the March 17, 2003 examination, Dr. McShane concluded the employee was capable of working full time with the only restriction that he not lift anything over 50 pounds. (March 17, 2003 Dr. McShane IME).  Dr. McShane also believed no further medical treatment was warranted and that the employee had no permanent impairment related to his condition. (Id.). 


In his September 2003 deposition, the employee reported his migraines had become “excruciatingly worse” with near constant numbness in his feet and toes and that “every day” he was “confined to a dark room and must wear ear plugs and a ski mask to cover [his] eyes for four or five hours.” (September 3, 2003 dep. of Calvin Thornton at 191-193, 197-198).  When asked if he had been like this every day since the deposition, the employee replied “almost every day.” (Id.)  When asked if he was able to raise his arms above his head, the employee testified “I haven’t been able to do that for years.” (Id. at 198).  The employee testified that any movement would increase his “excruciating pain” (Id. at p. 181 and that his physical capacities were diminishing every day.  He testified he now must wear bilateral wrist splints and a shoulder sling for his left shoulder although it was prescribed for his right shoulder following his bicycling mishap in August or September, 2002. (Id. at 11 and 186).  According to the employee, his condition had worsened to the point that by September 2003, he could carry no more than “a loaf of bread.” (Id. at 201).


On September 26, 2003, the employee filed a Petition for Continuance of the scheduled October 21, 2003 hearing.  On October 16, 2003, the employer filed a Response in Opposition to Employee’s Petition for Continuance.  At the October 21, 2003 hearing, the Board heard argument regarding the employee’s Petition for Continuance.  The employee argued that he intended to see a new doctor, a back specialist, in November 2003 and that the Board should continue the hearing so that the new doctor’s evaluation would be available.    The employee stated that he was “fully prepared for the hearing” but wanted another doctor’s opinion.  


The employer argued that the employee filed an Affidavit of Readiness on April 28, 2003, that at the June 9, 2003 Prehearing Conference the parties stipulated to the October 21, 2003 hearing date, and that the Prehearing Summary served on all parties on June 26, 2003 set the hearing date.  Additionally, the employer argued that there is no need for additional medical evidence as the record contains the medical evaluations and records of multiple physicians already.  After hearing the arguments of the parties, the Board conferred and denied the employee’s Petition for Continuance and proceeded to hearing on the employee’s claims.


The employee contends he has continuing work related health problems and needs additional medical benefits.  He contends he is partially disabled and unable to work.  The employee argues that the video surveillance showed he has difficulty walking and supports his claim.  He explained that he can raise his arms above his head by “unlocking” the shoulder joints.  The employee also argues that Drs. Gieringer and Perry correctly identified the source of his shoulder problems.


The employer contends no further benefits are due to employee based on the medical opinions and medical records which indicate little, if any, objective findings to explain the pain alleged by the employee.  As such, the employee’s claims depend nearly entirely upon his own subjective complaints of pain and physical limitations.  Given the inconsistencies on physical examination found in the medical records and the inconsistencies between the employee’s sworn testimony and his activities, the employer contends the employee’s complaints of pain are simply not credible and that, consistent with the opinions of Drs. Bloom, Hoffman, Kommos, Chang and McShane, no further benefits are due.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

 I.  IS THE EMPLOYER ENTITLED TO A DISMISSAL OF THE EMPLOYEE’S  CLAIMS UNDER AS 23.30.110(c)?


During the prehearing process the employer asserted that the employee had failed to pursue his claim in a timely manner under AS 23.30.110(c).  AS 23.30.110(c) provides in relevant part:

If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

Neither party briefed this issue.  


Section .110(c) is a “no progress” rule, and, according to Professor Larson, should be analyzed like a statute of limitation defense.
  The Supreme Court has stated that the defense of statute of limitations is “generally disfavored,” Tipton v. ARCO Alaska, Inc., 922 P.2d 910 (Alaska 1996); Lee Houston & Associates v. Racine, 806 P.2d 848, 854 (Alaska 1991), and neither “the law [n]or the facts should be strained in aid of it.” Tipton, 922 P.2d 910. (Citations omitted).  The Alaska Supreme Court has recognized that rare situations such as the one the employee finds himself in require a tolling of the limitation statute.  A plaintiff must satisfy three requirements in order to establish his right to pursue an otherwise untimely remedy:  (1) his or her pursuit of the initial remedy must give the defendant notice of the existence of a legal claim against it;  (2) the defendant must not be prejudiced in its ability to gather evidence by the bringing of the second claim; and  (3) the plaintiff must have acted in good faith.  Gudenau & Co., Inc. v. Sweeney Ins., Inc., 736 P.2d 763, 768 (Alaska 1987) (citations omitted).  In the case at bar, the employee clearly meets all three requisites.  He has filed an initial claim plus five additional or amended claims against the employer, and the employer has filed multiple controversion notices and answers denying the employee’s claims.  The employer is in no way prejudiced in its ability to gather evidence.  The claim has been proceeding at an orderly pace and the employer has obtained substantial evidence in its defense.  Lastly, the Board finds that the employee has acted in good faith in pursuing his claim.  He has appeared at two extensive video depositions and at multiple prehearing conferences.  Although he requested a continuation, which was denied, the employee appeared telephonically at the October 21, 2003 hearing.  There is no evidence before the Board of any obstructiveness on the employee’s part or intent to delay his claim.  Accordingly, the Board finds that the Board designee’s action of ordering a SIME tolled the running of the two-year deadline of .110(c) until after the completion of the SIME.  Accordingly, the employee’s April 28, 2003 Affidavit of Readiness was timely and the employer’s request to dismiss the employee’s claim under AS 23.30.110(c) is denied.  
II.  APPLICABLE LAW REGARDING EMPLOYEE’S REQUEST FOR BENEFITS.

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 


We find that the employee has established a “preliminary link” between the injury claimed and employment and so is entitled to the presumption of compensability as to all the benefits claimed.
III.  IS THE EMPLOYEE ENTITLED TO TTD BENEFITS FROM SEPTEMBER 9, 2002 CONTINUING UNDER AS 23.30.185?


The employee seeks TTD benefits from September 9, 2002 continuing.  We find the employee has established the necessary  "preliminary link" between his claimed disability and his employment and that the presumption of compensability applies to his TTD claim.


On September 9, 2002 the employer terminated TTD benefits based on the results of the Board’s ordered SIME by Dr. Bloom.  On August 6, 2002, Dr. Bloom opined that the employee had reached medical stability by July 2001. (August 6, 2002 Dr. Bloom SIME). 

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability. (Emphasis added)

We find the evidence indicates that Drs. McShane, Hoffman, Kommos and Chang all agree with Dr. Bloom that the employee reached medical stability or was capable of work before September 9, 2002, when the employer discontinued TTD benefits.  We find the November-December 2001 medical opinion of Dr. Perry, that the employee was unable to work, to be strongly out weighed by the other medical evidence.  Accordingly we find that the employer has presented more than sufficient evidence to rebut the presumption of compensability.  We further find that the employee has failed to prove all elements of his case by a preponderance of the evidence.  Accordingly we find the employee is not entitled to TTD from September 9, 2002 continuing.  We also find the employer has overpaid the employee TTD benefits during the period of November 12, 2001 through September 8, 2002 in the amount of $27,445.81. (November 4, 2003 Compensation Report).
IV. IS THE EMPLOYEE ENTITLED TO ADDITIONAL PPI BENEFITS UNDER AS 23.30.190?


Doctor Hoffman, as well as the employee's attending physician, Dr. Kommos, and Kemper’s Physician, Dr. McShane, all agree the employee has no permanent impairment resulting from his injury.  The Board's physician, Dr. Bloom, gave the employee “the benefit of the doubt” and assessed a 5 percent rating.  On August 7, 2000 Dr. Chang assessed a 15 percent PPI rating for the employee’s neck, shoulder and back condition.  The employer argues that Dr. Bloom and Dr. Chang’s ratings are both based on the employee's subjective complaints of “chronic pain” and reports of physical limitations as all physicians agree there are no objective findings to support a rating.  Neither of these physicians reviewed the videotapes of the employer's investigation prior to or after they rendered a rating.  The employer contends that these videotapes call into question the reliability of the employee's pain complaints and his reported fiscal limitations upon which these ratings were based.  The employer disputed these PPI assessments based on the reports of other physicians.  


The employer, however, claims to have reclassified a portion of its TTD overpayment, equal to a 15 percent PPI benefit, as PPI benefits and claims its October 15. 2003 Compensation Report explains this reclassification. (Employer’s Hearing Brief P. 6, Fn. 3).  The October 15, 2003 Compensation Report appears to erroneously list “TTD” payments as “PPD” payments and fails to explain any “reclassification” to PPI.  Additionally, a 15 percent PPI rating on the 1999 whole person PPI rate of $135,000 equals a benefit of $20,250.00 and the report contains no such number. The report does have an unidentified number of $25,652.25 that appears to be a portion of the employer’s claimed overpayments but the relevance, if any, of that number to PPI benefits is not identified.  (October 15. 2003 Compensation Report).


On November 5, 2003, the Board received a Compensation Report dated November 4, 2003 that purported to convert $6,750.00 of claimed TTD overpayments of $27,445.81 (again listed as “PPD” payments) into a PPI payment based on Dr. Bloom’s 5 percent PPI rating.   The Board finds Dr. Bloom’s PPI rating of 5 percent to be the most reliable (as the Board’s SIME physican) and accordingly, pursuant to the November 4, 2003 Compensation Report, finds the employer has paid the employee all PPI benefits due.

V. IS THE EMPLOYEE ENTITLED TO ADDITIONAL MEDICAL BENEFITS UNDER AS 23.30.095?


The employee, in claiming additional medical benefits, relies upon the opinion of the Bonati Institute physicians that he requires a “diagnostic arthroscopy”.  These physicians are relying upon the employee's complaints which, as revealed in the videotapes, are not completely reliable.  No other physician, of the five who have treated the employee, agrees.  Doctors Hoffman, Chang, Kommos, McShane and Bloom all believe no further treatment is warranted beyond Dr. Bloom's suggestion of 2-3 follow up visits a year for three years.  The employee argued that Dr. Geiringer also recommended shoulder surgery but the medical record does not substantiate this.  


The SIME physician, Dr. Bloom, found the employee to have reached medical stability by July 2001. (August 6, 2002 Dr. Bloom SIME).  Dr. Bloom recommended against any additional surgery and disputed the Bonati Institute’s finding of mild carpal tunnel based on his clinical findings and review of the records. 


The employer’s private disability insurer, Kemper Insurance, retained Dr. McShane who also examined the employee after the Bonati Institute report.  Dr. McShane, an orthopedic surgeon, preformed both a physical capacities evaluation and a medical evaluation and concluded no further medical treatment was warranted.


The Board finds that with the medical records of Drs. Hoffman, Kommos, McShane, and Bloom the employer has presented more than sufficient evidence to rebut the presumption of compensability as to medical benefits.  We further find that the employee has failed to prove all elements of his case by a preponderance of the evidence.  Accordingly we find the employee is not entitled to the claimed additional medical benefits. 
VI.  IS THE EMPLOYEE ENTITLED TO REEMPLOYMENT BENEFITS UNDER AS 23.30.041?

AS 23.30.041(c​) provides:

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.
The employee has claimed reemployment benefits but the Board has been unable to locate any request for an eligibility evaluation under AS 23.30.041(C).  


AS 23.30.041(e) provides:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" for 

(1) the employee's job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."

The employer argues that the appropriateness of reemployment benefits depends upon whether the employee has a permanent impairment and whether the employee has any permanent physical limitations that preclude him from returning to his occupation.  The employer argues that even assuming the employee has a permanent impairment, he worked for nearly two years as a wafer fabricator which employer argues is a light duty job requiring lifting of no more than 16 pounds.  Drs. McShane, Bloom, Hoffman, Kommos and Chang all agree the employee can return to this level of work.  No contrary medical opinion exists.  The employer maintains that the employee is ineligible for reemployment benefits.  

The Board was unable to find any record of a Reemployment Eligibility Evaluation.  Given that at least two physicians have given the employee PPI ratings, and given the other facts of this case, without such an evaluation, the Board is unable to determine whether the employee is entitled to reemployment benefits.  The employer’s assertion that the medical evidence supports a finding that the employee is capable of returning to work as a “wafer fabricator” is not enough.  The requirements and disqualifications contained in AS 23.30.041 are much more complex and AS 23.30.04(c) requires an eligibility evaluation.  Accordingly the Board finds that the employee’s request for reemployment benefits is not ripe for decision.  If the employee wishes to pursue reemployment benefits, the employee may file a request for an eligibility evaluation under AS 23.30.041(c) with the Reemployment Benefits Administrator. 
VII. EMPLOYEE’S REQUEST FOR A FINDING THAT THE EMPLOYER’S SEPTEMBER 9, 2002 CONTROVERSION WAS UNFAIR OR FRIVOLOUS.

AS 23.30.155(o) provides:

The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter. After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

In Harp v. Arco Alaska Inc and ALPAC/CIGNA/INA 831 P 2d 352 (Alaska 1992), the court explained: “A controversion notice must be filed in good faith to protect an employer form imposition of a penalty.” (Id at 364).  In Stafford v. Westchester Fire Ins. Co. of New York, 526 P.2d 37 (Alaska 1974), the court wrote:

In circumstances where there is reliance by the insurer on responsible medical opinion for conflicting medical testimony, invocation of penalty provisions is improper.  However, when nonpayment results from bad faith and reliance on counsel's advice, or mistaken of law, the penalty is imposed.

(Id. at 42).  See also 3 A. Larson, Larson’s Workmen’s Compensation Law 83.41(b) of group of (2) (1990).

Applying these provisions to the instant case, we find the employer’s September 9, 2002 controversion, was based on the August 6, 2002 SIME report of Dr. Bloom that declared the employee medically stable effective July 2001. (September 9, 2002 Controversion Notice and August 6, 2002 Dr. Bloom SIME.)  We find the employer had a reasonable basis for the September 9, 2002 controversion.  Accordingly we find the November 21, 2002 controversion was not unfair or frivolous.

VIII.   PENALTIES AND INTEREST
AS 23.30.155 provides in relevant part:

(f)If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

(p)An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070 (a) that is in effect on the date the compensation is due.

Penalties and interest are awarded when the employee is successful in his claims.  

8 AAC 45.142 sets out additional provisions on how interest shall be paid.  Applying these provisions to the instant case, we find that penalties and interest are awarded when the employee is successful in obtaining benefits.  Since the employee was not successful and no benefits were found to be unpaid or late, we will not award penalties or interest.

ORDER

1. 
The employer’s request to dismiss the employee’s claim under AS 23.30.110(c) is denied and dismissed.

2. 
The employee’s request for TTD benefits from September 9, 2002 and continuing is denied and dismissed.

3. The employee’s request for PPI benefits is denied and dismissed.

4. The employee’s request for medical benefits is denied and dismissed.

5. The employee’s request for reemployment benefits is not ripe for decision at this time. The Board retains jurisdiction over any future appeal from any future RBA decision in this matter.

6. The employee’s claim that the employer’s September 9, 2002 controversion was unfair or frivolous is denied and dismissed.

7. The employee’s request for penalties and interest is denied and dismissed.


Dated at Anchorage, Alaska this 24th day  of  November  2003.
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APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CALVIN L. THORNTON, employee / applicant; v. LUCENT TECHNOLOGIES, INC., employer; ALASKA INS. GUARANTY ASSN, insurer / defendants; Case No. 199928307; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th  day  of  November  2003.

                              

   _________________________________

      




                   Robin Burns, Clerk
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� Dr. Chang also assessed a 15 percent impairment rating for the employee’s neck, shoulder and back condition.  The employer disputed this assessment based on Dr. Hoffman’s report.  The employer, in its briefing however, asserts it reclassified a portion of its TTD overpayment as permanent impairment benefits and claims it has therefore paid the full 15 percent assessed by Dr. Chang and referenced the October 15, 2003 Compensation Report.


� No record of treatment in December 2000 has been located.  We have only the September 7, 2000 x-ray record which indicates a referral from Dr. Hammon for the x-ray.


� See 2 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW § 126.13[4] (Release No. 84, 2000) (footnotes omitted).





� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Burgess Construction, 623 P.2d at 316).


� Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d 1044.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).
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