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ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512                                                                                                           Juneau, Alaska 99802-5512

	PETER H. BURNS, 

                                                   Employee,

                                                      Respondent, 

                                                   v. 

DUKE INVESTMENTS LIMITED

d/b/a CHILI’S GRILL & BAR,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer

                                                       Petitioners.                                        
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)
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)

)
	        FINAL 

        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200214246
        AWCB Decision No.  03-0281 

         Filed with AWCB Anchorage, Alaska

         on November 28,  2003


On October 28, 2003, in Anchorage, Alaska, we heard the employer’s Petition for Reconsideration based on the written record.  The employee represented himself (employee).  Attorney Timothy McKeever represented the employer and insurer (employer).  We sat as a two-member panel as authorized by AS 23.30.005(f).   We closed the record that same day.

ISSUE


Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 03-0053 (March 6, 2003)?
SUMMARY OF THE EVIDENCE

On December 18, 2003, in Anchorage, Alaska, we heard the employee’s claim for temporary total disability (TTD) benefits, medical benefits, transportation expenses, penalty, interest and frivolous or unfair controversion.  The parties filed closing briefs on January 30, 2003, and we closed the record on February 4, 2003.  On March 6, 2003, we issued AWCB Decision No. 03-0053, in which we found the employee’s injury was work-related and awarded penalties and interest.   We also found that the employee’s claim was not time-barred under AS 23.30.100(d)(1) and that the employer did not frivolously and unfairly controvert the employee’s claim. We denied the employee’s claim for interest and penalties on medical and travel expenses.  

The employee alleged he suffered a compensable injury to his knee when he slipped and fell leaving work.  The employer claimed the employee’s injury was preexisting and not related to work. We found the employee had attached the presumption of compensability to his claim, and that the employer had not presented substantial evidence to rebut the presumption of compensability. AWCB Decision No. 03-0053.  Had we found the employer had rebutted the presumption of compensability and required the employee to prove his claim by a preponderance of the evidence:

based upon our observations of the employee’s demeanor during the hearing and his conflicting testimony, we would likely find the employee not credible and would give his testimony little weight. However, because the employer failed to rebut the presumption, we do not reach this step in our analysis.  Nor is it necessary for us to address the employee’s objections based on the inability to cross-examine a witness.

AWCB Decision No. 03-0053 at 22.  The evidence presented at hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 03-0053.  We hereby incorporate the full summary of the evidence from that decision by reference.  

In response to our Decision and Order 03-0053, the employer timely petitioned for reconsideration of our March 6, 2003 Decision and Order on March 12, 2003.  The employee filed a letter titled “Modification or Reconsideration of Board Order” on March 25, 2003.
The employer requested reconsideration of 1) our finding that the employer was not prejudiced by the employee’s late notice of injury, and 2) our finding that the employer did not rebut the presumption of compensability.  The employee requested clarification regarding 1) his claim for permanent partial impairment (PPI), and 2) whether the condition of his lower body was part of the original claim he filed with the Board.  We granted the employer’s request for reconsideration on our finding that the employer did not rebut the presumption of compensability and denied the remaining requests from both the employer and the employee.  AWCB Decision No. 03-0079 (April 4, 2003).  The arguments of the parties, as well as our findings and conclusions regarding their requests for reconsideration are more fully discussed in AWCB Decision No. 03-0079.  We hereby incorporate that decision by reference.  

Exercising our discretionary authority under AS 23.30.135, we concluded that reopening the record and accepting additional evidence and argument regarding whether the employer had rebutted the presumption of compensability would assist us in ascertaining the rights of the parties.  We directed that a hearing be scheduled for this purposes.  A hearing was held on August 19, 2003.  The employee appeared telephonically.  The employer was present at the hearing. The parties requested a continuance.  Continuances are not favored by the Board and are not routinely granted.  8 AAC 45.074(b).  The Board considered the parties’ request and concluded the parties had not established good cause to continue the hearing.  The Board, by oral order, denied the parties request for a continuance.  The parties agreed to a hearing on the written record.  With the parties input, a briefing schedule was set.  The employer was to file its brief on or before September 25, 2003; the employee was to file any opposition on or before October 15, 2003; and any reply from the employer was to be filed on or before October 28, 2003.  The employer timely met both filing deadlines.  The Board has no record of the employee filing an opposition to the employer’s brief.  The Board closed the record upon receipt of the employer’s October 28, 2003 brief.

The employer submitted the affidavit of the employee’s orthopedic surgeon, John Duddy, M.D.  Dr. Duddy affied that during an initial examination he asks a series of questions to understand the nature of [the employee’s] complaints and the cause of [his] knee pain.  (Duddy Affidavit ¶ 3).  He affied that how and where the patient injures himself is important and is typically stated in the chart.  Id.  It is Dr. Duddy’s recollection that the employee did not indicate that he injured himself at work.  He confirmed that the employee “specifically told [Dr. Duddy] he took a taxi home after he fell.  He did not tell me he drove himself home.” Id. at ¶ 4.  Dr. Duddy further affied that the first time the employee indicated that the injury was work related was after his July 5th surgery.  Id. at ¶ 7.  Dr. Duddy was “very surprised at that suggestion [of work relatedness] given that Mr. Burns had never in any of the appointments I had with him prior to the surgery, told me that his injury was in anyway related to his employment. Normally, a patient with a work-related injury would disclose that fact during the initial appointment.  The fact that Mr. Burns did not, and did not mention it or any reinjury during his following visits, causes me to question whether this is a work-related injury.  Nothing he told me during these visits led me to believe that this was work-related.  Based on what I was told during those visits, I did not think he had a work-related injury.”  Id at ¶¶ 7,8.  

The employer offers two unchallenged arguments in support of its request for reconsideration.  First, the employer argues that Dr. Duddy’s affidavit is affirmative medical evidence that the employee did not suffer a work-related injury.  The second argument is that the employee’s statements to his caregivers and others, that his injury was not work related, are adequate to rebut the presumption of compensability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employer and employee ask that the Board reconsider AWCB Decision No. 03-0053.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

In response to the employer’s Petition for Reconsideration, we have examined the record of this case, and the affidavit of Dr. Duddy, and our prior Decision and Order 03-0053.   Upon further review and taking into consideration the employer’s additional evidence and argument, we re-examine our analysis and find on the compensability of the employee’s claim.


“In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a pre-existing condition to produce a disability or need for medical treatment.  DeYonge v. Nana/Marriott, 3 P.2d  90 (Alaska 2000); Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id. at 316. The presumption can also attach with a work-related aggravation/acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a “preliminary link” between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 623 P.2d at 317.  The work is a substantial factor if: (1) the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  


Once the presumption attaches, the employer must then rebut it by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  Grainger v. Alaska Workers’ Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991). In DeYonge, the court explained that there are two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee’s claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor, which brings about the condition or aggravates a pre-existing ailment.  Wolfer, at 870.  “Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier’s of fact] that the asserted facts are probably true.”  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


 As explained in our original Decision and Order, AWCB Decision No.  03-0053, we find that the employee has attached the presumption of compensability under AS 23.30.120.  We do not modify our finding on this point.  


However, once the presumption attaches, the employer must then rebut it by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  Grainger v. Alaska Workers’ Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991). In DeYonge, the Court explained that there are two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee’s claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  


We find that the employer has presented evidence that the employee claimed his injury was not work related until after he had been terminated.  We find the employee’s testimony at the hearing and in his deposition are inconsistent with statements made for the purpose of obtaining medical treatment.  At all times prior to his termination, the employee consistently stated that he was walking down the street early in the morning, he heard a “pop,” there was “no particular injury, no twisting and no falling when he collapsed in the street. (Dr. Duddy 6/3/02 Initial Evaluation).  “He was unable to get back up [sic] bear weight on his other foot and hop [sic] along until he happened to catch a taxi that was able to take him home.”  Id.    At hearing, the employee testified that he stepped off the curb at work and his knee collapsed, that he got himself up and drove his manual transmission car home.  


We find that with the affidavit of Dr. Duddy, the employer has produced substantial evidence that provides an alternative explanation, which, if accepted, would exclude the work as the cause of the employee’s medical condition.  We review the evidence presented by the employer in isolation to determine if it is sufficient to rebut the presumption.  When the record and the affidavit of Dr. Duffy are reviewed in isolation, we find that, under the specific facts of this case, the employer has produced substantial evidence that the employee was not injured at work.  We find that the employer’s evidence, when viewed in isolation, establishes that it was only after the employee was terminated that he fell leaving work.  Therefore, we find that the employer has produced evidence that is the type of relevant evidence as a reasonable mind might accept as adequate to support the conclusion that the employee’s injury is not work related.  Grainger, supra.   Based on our findings, we conclude that the employer has rebutted the presumption of compensability by substantial evidence and we modify our Decision and Order No. 03-0053 accordingly. 


Having found the employer has successfully rebutted the presumption of compensability and modified our Decision and Order 03-0053 accordingly, it is necessary that we address the third step in the presumption analysis and determine whether the employee has established his claim by a preponderance of the evidence.  At this step in our analysis, we weigh the evidence and assess credibility in reaching our conclusion. “Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier’s of fact] that the asserted facts are probably true.”  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).     


We find, based upon our observations of the employee’s demeanor during the hearing and his conflicting testimony, that the employee is not credible.  AS 23.30.122.  We find his testimony is unreliable and give it minimal weight at best. We are troubled by the employee’s decision to assert that his knee condition was work related only after he was terminated from his position.  We find, based on the affidavit of Dr. Duddy and the Chart Notes that the employee failed to assign his condition or the worsening of his condition to work.  We rely on Dr., Duddy’s affidavit that the employee never said he was injured at work.   Accordingly, we find, weighing the evidence and credibility of the witnesses, that the employee has failed to induce a belief in our minds that the asserted facts (his injury is work related) are probably true.  We find the employee has failed to establish his claim by a preponderance of the evidence.  Accordingly, we conclude the employee’s claim is not work related and modify our Decision and Order 03-0053 accordingly.


However, this does not end our inquiry.  In our Decision and Order No. 03-0053, we found that had the employer presented substantial evidence that the employee’s injury was not work related, we could not disregard the possibility that the employee’s work for the employer aggravated, accelerated or combined with a pre-existing condition to produce a disability or need for medical treatment.  DeYonge, supra. 

The employer presented no explanation for the employee’s continuing condition.  We find that when the employee first received treatment for his injury, Dr. Duddy thought a conservative treatment would work.  However, as time progressed, surgery was required.  Additionally, we find the testimony of Mr. Dreeszen that the employee got worse as time went on compelling.  Therefore, we find this evidence sufficient to reaffirm the presumption of compensability.  We find that the employer has failed to rebut this presumption by substantial evidence.

 AWCB Decision No. 03-0053 at 21. 


Having reconsidered our original conclusion regarding the compensability of the employee’s injury, we also reconsider our finding that the employer failed to rebut the presumption that work aggravated, accelerated or combined with a pre-existing condition to produce the need for medical treatment.  There is no indication that the employee attributed his declining knee condition to work.   As set forth above, viewing the evidence in isolation, we find the employer has presented substantial evidence that the employee’s knee condition is not work related.  We also find, as set forth above, we give greater weight to the chart notes and affidavit of the employee’s treating physician, Dr. Duddy. We conclude after   weighing the evidence and the credibility of the witnesses, that the employee has not established by a preponderance of the evidence his knee condition was work-related.   


The Board concludes, based on the evidence before us and the law which we apply, that the employee is not entitled to workers’ compensation benefits under AS 23.30 et. seq. and modify our Decision and Order  No. 03-0053 accordingly.

ORDER

1. The employer’s petition for reconsideration is granted.

2. AWCB Decision and Order No. 03-0053 is modified as set forth above.

3. The employee’s claim for workers’ compensation benefits associated with his knee injury is denied and dismissed.  
4. We affirm AWCB Decision and Order No. 03-0053 in all other aspects.

 Dated at Anchorage, Alaska this 28th  day of November, 2003.





ALASKA WORKERS’ COMPENSATION BOARD







____________________________                                
Rebecca Pauli, Designated Chair






____________________________                                  
Philip E. Ulmer, Member

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of PETER H. BURNS employee / respondent; v. CHILI’S GRILL & BAR, employer; ALASKA NATIONAL INS. CO. - A, insurer / petitioners; Case No. 200214246; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 28th day of November, 2003

                             

   _________________________________

      




Shirley A. DeBose, Clerk
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