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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILLIAM R. BOOTH, JR.,  

                                                    Employee, 

                                                        Applicant,

                                                   v. 

NORTH SLOPE BOROUGH,

                          (Self-insured) Employer,

                                                      Defendant.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199729036
        AWCB Decision No. 03 - 0283 

         Filed with AWCB Fairbanks, Alaska

         on December 1, 2003


We heard the employee’s claim for  permanent total disability (“PTD”) benefits, attorney fees, and paralegal assistant costs, on November 20, 2003.  Attorney Steven Constantino represented the employee.  Attorney John Wallace represented the employer.  At the hearing, and in writing, the parties stipulated to certain benefits, and requested an order.  We closed the record at the conclusion of the hearing on November 20, 2003.


ISSUES
1.
Is the employee entitled to PTD benefits under AS 23.30.180?

2.
Is the employee entitled to attorney fees and paralegal assistant costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE
The employee injured his back several occasions, last on November 1, 1997, lifting a safe from a public safety vehicle while working as a police officer for the employer.
  The employer accepted the compensability of the injury, and provided temporary total disability benefits, permanent partial impairment benefits, .041(k) compensation benefits, and medical benefits, pursuant to the Alaska Workers’ Compensation Act.

The employee came under the care of Wayne Downs, M.D., who provided conservative treatment for his continuing back problems.
  A magnetic resonance imaging (“MRI”) study on April 13, 1999 revealed a herniated disc at L2-3.
  The employee was referred to Louis Kralick, M.D., who performed a right-side L2-3 laminectomy and disc excision.
  The employee was then referred to J. Michael James, M.D., who found the employee medically stable, with a ten percent permanent partial impairment (“PPI”) under the American Medical Association Guidelines to the Evaluation of Permanent Impairment, 4th Ed., and released him to light duty work on November 17, 1999.
  Davis Peterson, M.D., examined the employee on February 3, 2000 and referred the employee to Edward Tang, M.D., for a discogram.
  Dr. Peterson suggested consideration of intradiscal electrothermal therapy (“IDET”), and referred the employee to Grant Roderer, M.D., at the Advanced Pain Center.
  The employee underwent discograms on February 3, 2000 and  November 17, 2000, with positive findings from L3-4 through L5-S1.
  On December 22, 2000, considering the employee’s relative youth, Dr. Peterson recommended continuing conservative care.
 

At the employer's request, Stephen Marble, M.D., and William Mayhall, M.D., evaluated the employee on February 9, 2001.  In their employer’s medical examination (“EME”) reports, they found degenerative disk disease and recommended a spine rehabilitation program.
  They did not feel the employee would ever be able to return to his work as a police officer.
 

The Reemployment Benefit Administrator (“RBA”) determined the employee was eligible for reemployment benefits on May 24, 2001.
  The employee underwent extensive physical therapy.  His general physician, Timothy Coalwell, M.D., continued to provide conservative care.
  On March 20, 2002, the employee underwent a physical capacities evaluation (“PCE”) by Jean McCarthy, P.T., at the HealthSouth Rehabilitation Center, who found that the employee had a work tolerance of only one to two hours per day.
  

In a Reemployment Plan report dated April 2, 2002, the employee's rehabilitation specialist, Loretta Cortis, found the employee had the physical capacity to work only one to two hours per day, and that the labor market did not support employment that limited in duration.
  She concluded a reemployment plan could not be developed for him.

On May 9, 2002, Dr. Peterson found the employee disabled from his work, and not retrainable.
  Dr. Coalwell found the employee permanently and totally disabled from his work on June 25, 2002.
 

On January 31, 2003, the employer had the employee re-evaluated by Dr. Mayhall, who found the employee medically stable, recommended no invasive treatment, and doubted that vocational rehabilitation would be of benefit.
  Dr. Mayhall found him unable to meet the physical capacities requirement of job descriptions for court clerk, radio dispatcher, file clerk, general office clerk, information clerk, ticket cashier, management trainee, telephone solicitor, surveillance system monitor, family caseworker, social services aide, and officer manager.
  On February 7, 2003, the employer had the employee re-evaluated by Dr. Marble, who approved the employee for job descriptions for court clerk, radio dispatcher, fingerprint clerk II, police aide, telephone solicitor, skip tracer, surveillance system monitor, family caseworker, and officer manager.
  
We ordered the employee to undergo a second independent medical examination (“SIME”) by orthopedic surgeon Thomas Gritzka, M.D., on May 22, 2003.  In his SIME report, Dr. Gritzka found the employee could perform light, sedentary work for one to two hours.
 

The employee filed a Workers' Compensation Claim on July 29, 2002, claiming PTD benefits, interest, attorney fees and legal costs.
  The employer filed an Answer on December 2, 2002, denying the employee’s claims.
  The employee filed an Affidavit of Readiness for Hearing on November 21, 2002.  The Board Designee set the claims for hearing on November 20, 2003.
  The employee filed an affidavit of attorney fees and legal costs on November 17, 2003.

Shortly before the hearing, on November 17, 2003, the parties filed a signed Stipulation of facts, agreeing the employee is permanently totally disabled, and requesting a written order awarding PTD benefits, attorney fees, and paralegal assistant costs based on that stipulation.
  In the Stipulation, the parties agreed the employee is due $8,225.00 in PTD benefits for the period April 2, 2003 through November 17, 2003, and continuing PTD benefits after that date.
  The parties also agreed the employee is due $1,363.05 in statutory minimum attorney fees for the period April 2, 2003 through November 17, 2003, continuing statutory minimum attorney fees for compensation paid after that date, and $540.55 in paralegal assistant costs.
  

At the hearing on November 20, 2003, the parties presented a review of the medical evidence in this case, and orally reiterated their stipulation to the employee’s entitlement to PTD benefits, attorney fees, and paralegal assistant costs.  The parties orally modified their written Stipulation concerning attorney fees.  The parties orally stipulated the statutory minimum attorney fees due for the period April 2, 2003 through November 17, 2003 is $822.50.  The parties orally requested us to issue an order, in accord with Underwater Const. Inc. v. Shirley
, based on their stipulation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Our regulation at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a preheating. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms .…  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.  

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accord with 8 AAC 45.050(f)(1) the parties have filed a written stipulation of fact signed by all parties, requesting an order, and modified that stipulation orally in the hearing on November 20, 2003.  Although the parties are resolving a number of outstanding benefits, the employee is not specifically waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (“C&R”) agreement is not necessary.  Accordingly, we can consider the terms of this stipulation under AS 23.30.135 and 8 AAC 45.050(f).  

Based on the written and oral stipulations and our independent review of the documentary record, we will exercise our discretion to issue an order under 8 AAC 45.050(f)(1), awarding the stipulated benefits.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision under AS 23.30.130.  

II.
PERMANENT TOTAL DISABILITY BENEFITS

AS 23.30.180 provides, in part:  "PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability...."  The Alaska Workers' Compensation Act at AS 23.30.120 also provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."

In our analysis, we must first apply the statutory presumption of compensability.  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

The Alaska Supreme Court held in Meek v. Unocal Corp., "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court specifically held that the presumption applies to claims for PTD benefits.
  


In the instant case, the employee claims and the parties stipulate that certain penalties are due to the employee for late-paid benefits under AS 23.30.155(e).  The employee's physicians Drs. Mayhall and Marble, and our SIME physician Dr. Gritzka, found the employee permanently disabled from returning to his previous work as a police officer.  Dr. Mayhall found it doubtful vocational rehabilitation would be successful.  The employee claims PTD benefits.  In accord with the Court's ruling in Meek, we find the presumption of compensability at AS 23.30.120(a) has attached to his claim for PTD benefits.

Once the presumption attaches, substantial evidence must be produced showing the claimed benefits are not due,
 by (1) producing affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
    The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  

We find Dr. Marble’s evaluation of the employee on February 7, 2003 indicates the employee could work as a court clerk, radio dispatcher, fingerprint clerk II, police aide, telephone solicitor, skip tracer, surveillance system monitor, family caseworker, and officer manager.  We find Dr. Marble’s opinion is substantial evidence rebutting the presumption of compensable total disability.


Once the employer produces substantial evidence the disability is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

Based on Dr. Gritzka’s medical opinion, Ms. Cortis’ vocational evaluation of the employee, the written and oral stipulations, and our review of the record as a whole, we find the preponderance of the available evidence indicates the employee has been permanently totally disabled since April 2, 2002.  We conclude he is entitled to continuing PTD benefits under AS 23.30.180.
  We will award the employee $8,225.00 in PTD benefits for the period April 2, 2003 through November 17, 2003, and continuing PTD benefits after that. 

III.
AWARD OF ATTORNEY FEES AND PARALEGAL ASSISTANT COSTS
AS 23.30.260 provides, in part:


Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145 provides:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. . . .


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case the parties have filed a written stipulation to resolve the outstanding disputes, including the employee’s claim for attorney fees.  We find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The employer has now agreed to pay the employee certain claimed benefits.  Consequently, we can award fees and costs under AS 23.30.145.
  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principals, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the stipulated fees are reasonable for the successful prosecution of this claim.
  We will award the employee $822.50 in statutory minimum attorney fees for the period April 2, 2003 through November 17, 2003, and continuing statutory minimum attorney fees for compensation paid after that date, under AS 23.30.145(a).  We additionally award $540.55 in reasonable paralegal assistant costs under AS 23.30.145(b). 


ORDER
1.
The employer shall pay the employee PTD benefits under AS 23.30.180 from April 2, 2002 through November 17, 2003, in the amount of $8,225.00 in accord with the terms of this decision and order.

2.
The employer shall pay the employee PTD benefits under AS 23.30.180 from November 18, 2003, and continuing.

3.
The employer shall pay the employee statutory minimum attorney fees in the amount of $1,363.05, under AS 23.30.145(a), through November 17, 2003.

4.
The employer shall pay the employee reasonable paralegal assistant costs in the amount of $822.50, under AS 23.30.145(b), through November 17, 2003.

5.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) from November 18, 2003, continuing.


Dated at Fairbanks, Alaska this 1st day of December, 2003.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,






     
Designated Chairman
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John Giuchici, Member







____________________________                                






Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLIAM R. BOOTH, JR. employee / applicant; v. NORTH SLOPE BOROUGH, self-insured employer / defendant; Case No. 199729036; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of December, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk II
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