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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KATHRYN T. BATES, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

MATANUSKA SUSITNA BOROUGH 

SCHOOL DISTRICT,

(Self-Insured)

                                                  Employer,

                                                            Petitioner.


	)

)

)

)

)

)

)

)

)

)
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)

)
	         INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case No.  200119265
        AWCB Decision No. 03-0285

         Filed with AWCB Anchorage, Alaska

         On December 2, 2003


We heard the employer’s petition to dismiss the employee’s claim for failure to give timely notice at Anchorage Alaska on October 23, 2003.  Attorney Andrew Lambert represented the employee and attorney Richard Wagg appeared on behalf of the employer.  We held the record open to receive a supplemental affidavit regarding fees and costs from the employee’s attorney.  We closed the record on October 29, 2003 when we first met after the supplemental affidavit was filed with the Board.  


ISSUE

Does AS 23.30.100, bar the employee's claim for benefits?


SUMMARY OF THE EVIDENCE

The employee worked as a teacher for the employer, instructing physically and mentally handicapped students.  The employee was injured on January 30, 2001, when she was “head-butted” two to three times in the right jaw by a student suffering from a seizure during a swimming class.  The employee testified that it was very painful and that she screamed out when she was hit.  She indicated that she told co-workers of the injury, other teachers’ aides, but no supervisory employees or administrators.  Approximately one half-hour later, while assisting a student in dressing, the employee was also struck in the eye.  The eye became red and irritated and was noticed by an administrator of the employer, who requested that the employee file a Notice of Injury.  The employee filed a Notice of Injury for the eye, but did not file a Notice of Injury at that time for her jaw injury or otherwise indicate to the administrator that she had been struck in the jaw.   The employee testified at the hearing that she understood the purpose of filing a Notice of Injury was in case the injury required future medical care.  At the time of the injuries she, did not seek medical care for either injury and felt that neither injury was serious.


Since 1998, the employee had been treating with her dentist Mark Prator, D.D.S., for a temporomandibular joint dysfunction (“TMJ”), and had been prescribed to wear a night guard for the condition in July of 2000.  The employee testified that she had some aches in her jaw, but that the symptoms had largely resolved by wearing the night guard and did not have additional complaints prior to the injury.  After the injury, the employee stated that her jaw was painful for a short period, but then seemed to get better.  Over the next couple of months, however, the employee experienced increasing pain in her jaw and had difficulty with certain foods.  On March 26, 2001, the employee contacted Dr. Prator’s office and requested muscle relaxants for the pain; she did not see or talk to Dr. Prator at that time.  The employee testified that she had not connected the increased pain with the January injury.  


Use of the muscles relaxants, however, did not resolve the pain.  The employee testified at her deposition that by spring she could not go through a whole day without severe jaw pain.  The employee described the pain as different from the aches she felt prior to the injury, but sharp, shooting pains up her jaw and head.   Sometime near the end of May 2001, a co-worker told the employee that she had sustained a hairline fracture to her jaw as a result of a similar “head-butt” injury by the same student.   The employee testified in her deposition that it was at that time that the “light bulb” came on, that she “put two and two together.”  She testified that she realized that her continuing jaw pain might have been caused by the injury on January 30, 2001.  The employee did not seek medical treatment at that time, nor did she report the injury to her employer.   She testified that she did not report the injury because she was not absolutely certain that it was connected to her work injury.


The employer did see Dr. Prator on July 10, 2001, for a regular checkup.  The employee indicated to Dr. Prator that she was experiencing increased pain in her jaw and related to him that she had sustained an injury to her jaw in January 2001. Dr. Prator’s notes reflect that the employee was still experiencing pain from trauma in March of 2001, with a correction indicating January.  The employee testified that she had made that correction to Dr. Prator’s notes during the course of her review of them for her claim.


According to the employee, Dr. Prator did not tell her that the pain was caused by the injury, or otherwise connected, but referred the employee for an additional evaluation by orthodontist Jack DuClos, D.D.S, M.S., suggesting that there may be problems with her bite.  The employee saw Dr. DuClos on September 6, 2001.  Prior to seeing the doctor, the employee completed an intake health questionnaire form on which she indicated that an injury to her jaw had worsened her TMJ symptoms.  X-rays were taken and Dr. DuClos indicated to the employee that her jaw did not look normal.   The employee testified that Dr. DuClos did not tell her that the jaw problems might be work related, but referred her to David Edwards, D.D.S., for additional evaluation.  Dr. Edwards saw the employee on September 26, 2001, and a MRI was performed on October 3, 2001. Dr. Edwards indicated that surgery was necessary and that the injury likely caused the damage to her jaw.  


At the request of the employer, Darlene Chan, D.D.S., evaluated the employee on January 15, 2003.  Dr. Chan agreed that it was that the workplace injury exacerbated the employee’s TMJ condition.  Dr. Edwards subsequently performed surgery on the employee on May 23, 2001.  



The employee filed a Notice of Injury with the employer on September 10, 2001.  The employee contends that she did not file prior to September 10, 2002, because she had only considered that the pain and injury “might” be related and did not have medical proof of the connection.  She testified that after seeing Dr. DuClos, she felt that her jaw problems were connected to her January injury because it was more severe.  The employee argues that she filed within 30 days after “discovering” that she had a compensable work related injury on September 6, 2001. If deemed to be untimely, she asserts it is excused under AS 23.30.100(d)(1) or (d)(2). 


    The employer argues that even recognizing a discovery exception; the employee did, or should have, discovered that she had a work-related and compensable injury at the end of May 2001, or alternatively no later than July 10, 2001.  The employer argues that the employee’s failure to timely file is not excused under AS 23.30.100(d)(1) as there was no notice to the employer, nor under (d)(2) because the employee has failed to offer any satisfactory excuse for the delay.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the prehearing conference, the parties indicated that the issues before the Board included temporary total disability, permanent partial impairment rating, medical costs, transportation costs, and attorney's fees and costs.  However, the parties agreed at the hearing that the sole issue pertaining to compensability was whether the notice of injury was timely filed.  Therefore, we find the only issue before us is whether the employee’s claim is barred for failure to file a timely notice of injury.  


Alaska Statute 23.30.100 provides, in part: 

(a) Notice of the injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the Board and the employer…

(b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee…

We find that the employee sustained an injury a work place injury to her jaw on January 30, 2001, and filed a Notice of Injury with the employer on September 10, 2001.  Accordingly, the question before us is two-fold.  Whether the employee timely filed a Notice of Injury, and if not whether employee’s failure to timely file is excusable. 


 
There is a dual purpose in requiring the employee to provide timely written notice of injuries to the employer: (1) it lets the employer provide immediate medical diagnosis and treatment to minimize the seriousness of the injury, and (2) it facilitates the earliest possible investigation of the facts surrounding the injury.  Tinker v. Veco, Inc., 913 P.2d 488 (Alaska 2003).  


The Alaska Supreme Court, however, has recognized that it is not always practical or feasible for an employee to report every minor injury within 30 days, finding that the time period may be tolled until “by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.”  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761(Alaska 1974).    

[I]f an injury is not of a type that a reasonably prudent man would report at the time of its occurrence because it did not seem to be of a serious nature, then the claimant would not be barred by his failure to comply with the 30-day notice requirement.

Id. (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). To hold otherwise would require employees to report every bump or ache. Id. 


The Sullivan court therefore held that the 30-day period begins to run when the worker could reasonably discover an injury’s compensability. In Cogger v. Anchor House, 936 P.2d 157 (Alaska 1997), the Court interpreted this as a "reasonableness" standard, analogous to the "discovery rule" for statute of limitations.    The Courts in Sullivan and Cogger, however, recognized that even under a discovery rule, it might still often be difficult to determine the exact date of discovery of compensability.  The Sullivan Court declined to find that full medical understanding of the claim was required, stating that, “it is not necessary that a claimant fully diagnose his or her injury for the 30-day period to begin.”  (Footnote omitted). Alaska State Housing Authority v. Sullivan, 518 P.2d at 761.

Similarly, in Cogger, the Court weighed the arguments of the parties,  (1) that either the time begins to run when an employee subjectively learns of the full seriousness of the injury, or alternatively (2) when compensation first becomes payable, such as when medical treatment is sought.  Rejecting a bright line rule, the Court reiterated that it is a reasonableness determination on the facts. Cogger v. Anchor House, 936 P.2d at 158-159 (holding that on the facts of that case, a reasonable person would have discovered the nature of the injury when medical treatment was first sought).   

In determining when the statute of limitations began to run on these facts, we therefore consider when the employee knew or should have known the injury was work-related and of a serious nature.  In the instant case, the employee indicated the reason for the delay was that she did not have medical proof that the work injury was the cause of her jaw problems, and knowledge that her jaw problems were something other than her TMJ.   Although we caution that an employee’s subjective belief of whether there is medical certainty of a serious workplace injury is not required for the statute of limitations to begin running, and in some cases the statute may run long before medical certainty exists, we find the circumstances of this case warrant a conclusion that the employee acted reasonably, filing within 30 days of “discovery” of the nature and compensability of the injury.


First, we conclude that under the “discovery rule” articulated in Sullivan and Cogger it was reasonable for the employee not to file at the time of injury.  We find it reasonable that a person in the employee’s situation would not believe that she had a serious condition at the time of injury, notwithstanding the fact that she filed a notice for a visible injury sustained on the same day.  We also find it reasonable that she did not thereafter immediately connect her increasing problems with her jaw to the January injury in light of her history of TMJ.   Although the employee testified that she was suffering from increasing pain, she did not seek medical treatment other than requesting muscle relaxants, and she continued to work.  


Second, while we do find that the employee may have begun to realize that the injury was work-related in May of 2001, we find that it was reasonable that the employee did not appreciate the “serious nature” of the injury. See Sullivan, 518 P.2d at 761.  Even after May, the employee did not seek treatment for the injury itself, but only conferred with her treating dentist at a regular checkup in July.  At that time her dentist did not indicate to her that she had a serious condition or that the work injury caused it; but referred her to an orthodontist to look at her bite as a possible cause of the pain.  


In the present case the prior history of the TMJ made it reasonable for the employee to not necessarily draw the conclusion that her condition was work-related or serious even though she was referred to another doctor.  We find that it is upon the September 6, 2001, visit to the orthodontist that the serious nature of her condition would have become apparent to a reasonable person, when Dr. DuClos indicated to the employee that the X-ray revealed that her jaw was not normal and Dr. DuClos suggested she consult a third practitioner regarding the possibility of surgery.  We find that at that time a reasonable person in the employee’s position would have discovered that a compensable injury was sustained and the time for filing notice to the employer would have begun to run.  As the employee subsequently filed a Notice of Injury to the employer four days later, we find that notice was timely filed.  


Alternatively, we address the employer’s argument that even under a “discovery rule,” the employee should have discovered the work-relatedness and nature of the injury no later than July 10, 2001, when she first treated with her dentist, Dr. Prator, and he referred her to Dr. DuClos.  Even accepting for the sake of argument the date of discovery as asserted by the employer, we find that employee’s late filing is excusable under AS 23.30.100.


Alaska Statute 23.30.100(d)(1) and (2) provides exceptions for the 30-day notice requirement:  

Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the Board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the Board excuses the failure on the ground that for some satisfactory reason notice could not be given;

In regard to (d)(1), we agree with the employer and find there are no facts in the record to support a conclusion that the employer had any actual or constructive knowledge of the injury as is required under AS 23.30.100(d)(1).  The employee plainly testified that she had not told a supervisory employee or administrator, nor was any evidence presented that a supervisor or administrator was otherwise aware of, or had knowledge of the injury.  Cogger v. Anchor House, 936 P.2d at 161. We therefore consider whether the employee’s failure to provide timely notice is excused under (d)(2) on the ground that for some satisfactory reason notice could not be given.


There is little instructive authority on what constitutes a “satisfactory” reason, other than a reasonableness test.  Accordingly, we necessarily consider the same facts as in determining when the employee discovered the nature of the injury.  As noted above, we find the employee’s conduct reasonable in light of the circumstances.  We further note as relevant that in these particular circumstances the delay to the employer is relatively minimal and that the objectives of 30-day filing limitation under AS 23.30.100 as articulated in Tinker were not impaired.  Specifically, there is no evidence on the record to suggest that the employer was unable to provide a contemporaneous medical evaluation or investigate the facts surrounding the injury. Nor was there any evidence in the record indicating that the employee intended to circumvent or otherwise impede the employer from exercising its rights and responsibilities under the Workers’ Compensation Act.  Thus, we find that the employee’s explanation on the evidence presented is reasonable, and therefore her failure to file is excusable under the standard set forth in AS 23.30.100(d)(2), in light of the totality of the circumstances.

Attorney’s Fees and Costs


We find the employee’s attorney has successfully prosecuted the employee’s claims.  We find the employer resisted and controverted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The employee’s attorney submitted affidavits detailing and explaining his fees.  In his affidavit dated October 21, 2003, Mr. Lambert affied that he spent 11.3 hours on the employee's claim.  Mr. Lambert’s legal assistant, Douglas Johnson submitted an affidavit of fees reflecting 31.6 hours.  Mr. Lambert requested fees in the amount of $250.00 per hour for attorney time and $100.00 per hour for time spent by his legal assistant.  Additional costs were claimed for postage, copying and telephone charges in the amount of $265.38. 

We find the employee prevailed on the disputed issues of her claim.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.

We find that the employee’s attorney spent 11.3 hours and his legal assistant spent 31.6 hours on the employee’s claim.  We find the hours spent are reasonable and that $215 per hour is a reasonable fee for the employee’s attorney and $100 per hour is a reasonable fee for the employee’s paralegal, in light of the nature of the issues before the Board.  Accordingly, the employer is ordered to pay the employee his attorney and paralegal fees of $5,589.50 ($2,429.50 + $3,160.00).

The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting his claim for legal costs in the amount of $265.38.  We find these amounts were reasonably necessary for the litigation of the employee’s claim.  Accordingly, we award $265.38 in legal costs to the employee.


ORDER

1. The employee’s claim for benefits is not barred under AS 23.30.100.  Petitioners request for dismissal is denied.

2. The employer shall pay a total of $5,854.88 for attorney’s fees and costs


Dated at Anchorage, Alaska this 2nd day of December, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Jennifer Alexander, Designated Chair







____________________________                                






John Abshire, Member

DISSENT


I respectfully disagree with the majority’s interpretation of the discovery rule.  I find that the employee reasonably discovered the nature of her injury no later than July 10, 2001, thereby starting the running of the time for filing notice to the employer.  The employee did not know the full extent of her injury from a medical standpoint, but this does not excuse her from filing notice to the employer.  I further find that employee’s failure is not excused under AS 23.30.100 (d)(1) or (2).  I agree with the majority that there was no evidence indicating that the employer had knowledge of the injury, however, I disagree that the employee proffered a satisfactory reason for the delay. 


Based on the employee's testimony, I find that she was aware of the work relatedness of the injury when in May of 2001, another employee indicated to her that she had suffered a very similar work-related injury.  As per her testimony, it was then that the “light bulb” came on and she “put two and two together”.  I further find that she was aware of the potential seriousness of the injury at the time of her visit to Dr. Prator, and his referral to another specialist.


The employee's conduct in light her knowledge of the circumstances in this particular case did not, in fact, meet the test of reasonableness.  It has been held that reasonableness should be judged in light of the claimant's own educated intelligence.  The employee had previously filed a ROI for a minor eye injury, even though she did not seek medical care or feel it was serious.  It is not necessary for the claimant to know the exact diagnosis or medical name for the condition if she knows enough about its nature to realize that the injury is work-related.  


I found the employee’s testimony somewhat inconsistent with the facts.  Namely, she indicated that she did not want to file until she had medical proof, but filed prior to being treated by and receiving the diagnosis from Dr. Edwards, the first practitioner who advised her that the problem with her jaw was caused by the January injury.  The facts simply do not indicate that she had any different knowledge regarding work-relatedness in September than at the time of her visit to Dr. Prator, therefore there is no “reasonable” justification for the delay.


I acknowledge that the employee’s assertion that dismissal of a claim on the grounds of timeliness is highly disfavored as it is a harsh remedy.  I do not disagree. However, on the specific facts of this case, I find that AS 23.30.100 bars the employee’s claim.  To hold otherwise contradicts the plain meaning of the statute and its expressed terms, and it is beyond the scope of the Board’s authority to find otherwise.  Creating ever-broadening exceptions beyond the plain meaning of the statute can set precedence with far reaching impacts on future claims.  It is not within the province of the Board to do the work of the legislature in creating or eliminating statutory defenses. Accordingly, I find that the employee failed to file a timely notice of injury within 30 days without satisfactory excuse, and the claim should be barred.







____________________________                                  






Dale Walaszek, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KATHRYN T. BATES employee / respondent; v. MATANUSKA SUSITNA BOROUGH SCHOOL DISTRICT, employer; MATANUSKA-SUSITNA BOROUGH SCHOOL DISTRICT, insurer / petitioner; Case No. 200119265; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of November, 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk

�








� Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).





8

