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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ALAN D. MILLER, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

HOUSTON NANA L.L.C.,

                                                  Employer,

                                                   and 

LUMBERMENS MUTUAL CASUALTY CO.,

                                                  Insurer,

                                                            Respondents.
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)
	         INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case No.  200116235
        AWCB Decision No.  03-0287

         Filed with AWCB Anchorage, Alaska

         on December  5,  2003


We reviewed this matter of the employee’s petition to exclude evidence on the basis of the written record on August 27, 2003.  We held the record open to receive oral testimony on the limited issue of whether Robert Hall, M.D., was the employee’s physician or the employer’s physician.  We heard argument at Anchorage, Alaska on November 4, 2003.  Attorney Steven Constantino represented the employee and attorney Patricia Zobel appeared on behalf of the employer and insurer.    We closed the record on November 4, 2003, at the conclusion of the hearing.  


ISSUES

1. Is Dr. Hall a physician for the employee or the employer?

2. Did the employer exceed its right to change physicians under AS 23.30.095(e)?

3. If so, what is the remedy?


SUMMARY OF THE EVIDENCE

The employee sustained a work injury to his ankle on July 24, 2001, while working for the employer as an electrician.   The employee initially sought treatment from Timothy Coalwell, M.D., on October 27, 2001.
  Dr. Coalwell subsequently referred him to podiatrist Matt Hielala, D.P.M., who first saw the employee on October 30, 2001.  Dr. Heilala reported the employee suffered from a rupture of the peroneus brevis tendon.
  After physical therapy and steroid injections failed to alleviate the employee’s pain, Dr. Heilala recommended and subsequently performed surgery on the employee’s ankle on January 20, 2002.
  The employee continued to suffer pain, however, and following additional physical therapy, Dr. Heilala suggested the possibility of a second surgery.
 


The employer requested an Employer’s Medical Evaluation (“EME”) and the employee subsequently saw orthopedic surgeon Thad Stanford, M.D., on July 12, 2002.  Dr. Stanford questioned Dr. Heilala’s diagnosis and indicated the employee’s continuing condition was caused in part by the accident and in part by the surgery performed by Dr. Heilala.
  


On August 2, 2003, the employee spoke on the telephone with the employer’s claim adjuster, Jody Jones, and indicated to her that Dr. Heilala was possibly recommending an additional surgery.  Ms. Jones indicated that she would not preauthorize any additional surgeries with Dr. Heilala, and suggested to the employee that he get a second opinion with a local orthopedic surgeon.  The employee testified that he did want to seek a second opinion, and had not made that request of the insurer.  Ms. Jones testified that she offered to pay for the second opinion and the employee was agreeable to that.  Ms. Jones notes further reflect that she intended to retain a nurse to help the employee secure a second opinion.
  The employee testified that he did not know any doctor to contact.  Ms. Jones provided him with the number for the Alaska Fracture and Orthopedic Clinic and suggested he could also find an orthopedic surgeon in the yellow pages.

  
The employee saw Dr. Heilala on August 12, 2002, and told Dr. Heilala that the insurance was requiring a second opinion.  The employee testified that Dr. Heilala did not want to make a referral.  The employee testified that he persisted, under fear of loss of benefits, until Dr. Heilala told the employee that Dr. Hall was a nearby orthopedic specialist.  The employee immediately scheduled an appointment with Dr. Hall, seeing him initially on August 13, 2002.  


The employee testified that he told Dr. Hall that he needed a second opinion before the insurance would authorize surgery with Dr. Heilala.  Dr. Hall’s notes reflect that the employee was referred by his worker’s compensation case manager for a second opinion.
  Ms. Jone’s notes of August 13, 2002, reflect she talked with the employee, and that Dr. Heilala had “apparently referred [the employee] to Dr. Hall.”  Dr. Hall referred the employee to Francine Pulver, M.D., for nerve conduction testing and thereafter opined that the surgery recommended by Dr. Heilala was appropriate.
  Dr. Heilala performed a resection of the sural and the superficial peroneal nerves on August 29, 2002.
 


The employee, however, did not get better.  He continued to be treated by Dr. Heilala for his ankle and also continued treatment with Gary Childs, D.O., whom Dr. Heilala had referred him to for depression in August 2002.  Dr. Childs had opined that the employee’s depression was related to his disability due to the ankle injury and recommended counseling.


The employee began treating with Jacqueline Duhart, L.C.S.W., in October 2002, and was subsequently hospitalized for psychiatric care on October 11, 2002.  The employee was diagnosed in the hospital by psychiatrist Janet Mules, M.D., with depression secondary to his medical condition and fear of loss of his marriage.
  The employee was released from the hospital on November 8, 2002.
  Thereafter, the employee continued counseling, physical therapy and treatment with Dr. Heilala.  The employee also received additional psychiatric treatment
 from Ramzi Nassar, M.D.


On March 6, 2003, the employee was evaluated by psychiatrist Eugene Klecan, M.D., at the request of the employer.  Dr. Klecan concluded that the employee’s depression was not related to his work injury.
   The employer controverted the employee’s treatment for depression on that basis.
  The employee continued to receive treatment for his ankle, including treating with physiatrist Joella Beard, M.D., and anesthesiologist, Susan Anderson M.D.


At the employer’s request, orthopedic specialist, Eugene Toomey, also evaluated the employee on May 27, 2003.  Dr. Toomey assessed the employee with a peroneal tendon tear and indicated the course of treatment was appropriate, but also opined that the employee’s ankle condition was not work-related. 
 The employer subsequently controverted all benefits.


The employee has petitioned to exclude the reports of Drs. Klecan and Toomey on the basis that they both constitute impermissible changes of physicians without the employee’s consent, arguing that Dr. Hall should be regarded as an EME because the employer compelled the employee to seek a second opinion.    The employee asserts that as there is no referral or consent, that Dr. Klecan is an unauthorized third physician for the employer, and that Dr. Toomey is the fourth employer physician.  The employee thus contends that regardless if Dr. Hall is not deemed to be an EME by the board, Dr. Toomey’s reports must still be excluded as an unauthorized change.


The employer argues that it had no role in selecting Dr. Hall, nor did it require that the employee seek a second opinion, and therefore, Dr. Hall cannot be an EME.   The employer asserts there is also not an excessive change of physicians from  Dr. Klecan to Dr. Toomey.  The employer contends that Dr. Klecan as a psychiatrist does not count as a change of physician, and that therefore the only change of physician is to another orthopedic specialist, Dr. Toomey.  Alternatively, the employer argues that if Dr. Klecan is recognized as a change of physicians, that the lack of referral can be easily cured by requesting Dr. Klecan to refer the employee to Dr. Toomey and then asking Dr. Toomey whether he agrees with his prior conclusions.



FINDINGS OF FACT AND CONCLUSIONS OF LAW

Alaska Statute 23.30.095(e) provides in pertinent part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.

It is well recognized that the intent of AS 23.30.095(e) is to prevent “doctor shopping” for favorable opinions from employees and employers alike.  Accordingly, we find the employee’s argument that it is necessary to make a determination of Dr. Hall’s status compelling, recognizing the many rights of the parties are thereby in fact affected.  Thus, we decline to find that Dr. Hall is in fact neither an employee’s or employer’s physician.

Therefore, we next consider whether Dr. Hall is the employee’s physician or an employer’s choice of physician.  The employer argues that Dr. Hall cannot be an EME under the terms of AS23.30.095(e) as it did not “choose” Dr. Hall.  The employee conversely argues that he did not “choose” to seek a second opinion, but only did so out of compulsion.  Recognizing there is an imperfect fit with the statutory language, we agree with the employee.

We find that the employee did not independently seek a second opinion, and by all the evidence was reticent about procuring a second opinion.  Ms. Jones acknowledged, and her notes likewise reflected, that the impetus for the second opinion came from her, and that she indicated to the employee that she would not preauthorize surgery based on Dr. Heilala’s recommendations alone.  While we found Ms. Jones credible and do not suggest that there is evidence of an improper motive, we find it reasonable, based on the conversation with the employee and lack of explanation that the employee could refuse to seek a second opinion and that benefits would not be terminated, that the employee understood that to be the case.  

First, the employee immediately sought to procure the second opinion, persisting with his treating physician to give him the name of an orthopedic surgeon in compliance with Ms. Jones directive, telling Dr. Heilala that he needed a second opinion in order to receive coverage for the surgery.  The evidence in the record simply does not support a conclusion that Dr. Heilala “referred” the employee to Dr. Hall.  Second, upon visiting Dr. Hall, the employee again indicated that he was required by the worker’s compensation insurer to get a second opinion.

We recognize that the circumstances in this present case are unique.  Particularly, that the employer did not name Dr. Hall as the physician.  We further agree with the position of the employer that agreeing to pay for a second opinion can be a benefit to an employee and a manner in which to expedite claims that is not required of an employer under the Act.  Moreover, our decision in this case is not intended to dissuade employers and their adjusters from working with employees to get efficient and competent medical assessment and treatment.  However, based on the evidence in this particular case, the only reasonable conclusion to draw from Ms. Jones notes and testimony is that she did not offer to pay for a second opinion desired by the employee, but effectively induced the employee to get a second opinion.  Ms. Jones statement that the insurer would not preauthorize an additional surgery recommended by the treating physician absent explanation that the employee could choose not to get a second opinion was tantamount to a constructive threat that compensation would be withheld. 

Therefore, while we recognize that the employee actually chose and contacted Dr. Hall, we find the employee reasonably believed that he had to choose someone. In other words, we find that it was reasonable under the circumstances for the employee to believe that he did not have the option not to have a second opinion.  We find that although the employer did not choose Dr. Hall, that the employer effectively chose not to choose, acquiescing to the employee to find a physician for the evaluation the employer was requiring.  

As noted above, we found Ms. Jones credible and do not suggest there is evidence in this case of an improper motive.  However, we have previously held that the Act does not permit us to consider whether there is a proper or ill motive, or the likely repercussions of the decision.  See, Kosednar v. Northern Grains Inc., AWCB Decision No. 95-01189 (July 20 1995).  We held in Kosednar that even if the employer had changed physicians in best interests of the employee that it is not a factor for the board’s consideration as to whether the employer violated AS 23.30.095(e). Thus, we find that as the party who sought to secure the second opinion, and who acted in a manner that reasonably compelled the employee to seek review from Dr. Hall, that the employer bears the burden of accepting the physician and results of that second opinion as their own. 

Based upon the present record, we find Dr. Stanford was the employer’s first physician.
  We further find that the employer’s direction to the employee to seek a second opinion from an orthopedic specialist, which the employee did in seeing Dr. Hall, constituted a change of physicians for the employer under AS 23.30.095.  We find that Dr. Klecan constituted another change of physician, disagreeing with the employer’s suggestion that because the initial injury was an ankle injury and Dr. Klecan was a psychiatric specialist, that a referral was not required.  Alaska Statute 23.30.095 expressly provides for referrals to specialists.  We also reject the employer’s position that a change of physician is not contrary to the Act where it can be retroactively cured.  This may or may not be the case in a given situation; however, it is not a consideration for determining whether an employer exceeded its allowance under AS 23.30.095(e).  Accordingly, we find the employer’s changes to Drs. Klecan and Toomey, to be unauthorized changes of physicians under the Act.

Though the statue does not specify what sanction should be imposed or action taken, if any, for violation of the provision, the board has previously held that if the limits in AS 23.30.095(a) and (e) regarding changing physicians are to have any meaning, there must be some penalty imposed.  To hold otherwise would render the prohibition meaningless, and acquiesce to the practice of “doctor shopping,” or as is conceivable in a case such as this, allow the employer to “roll the dice” in getting a favorable opinion by requiring an employee to get a second opinion.  

Although we acknowledge that it may appear a harsh remedy in certain circumstances, we have repeatedly recognized exclusion of the reports prepared by unauthorized physicians as an appropriate remedy.  See, Endres v. Cook Inlet Tribal Council, AWCB Decision No. 02-0230; Baker-Withrow v. Crawford & Company, AWCB Decision No. 00-0162 (July 28, 2000); Lau v. Caterair International, AWCB Decision No. 00-0055 (March 24, 2000); Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995).  We therefore find the appropriate remedy is to exclude the reports of the EME Drs. Klecan and Toomey from further proceedings, at this time.

Attorney’s Fees and Costs


The employee’s attorney, Steven Constantino, has submitted an affidavit for fees and costs in the total amount of $16,685.36 ($16,402.50 + $282.86), all fees incurred between June 10, and October 29, 2003.   At the present time we find that there is no basis for awarding fees and costs.  AS 23.30.145 provides, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that the bona fide beagle surfaces have been rendered in respect the claim, then the board shall direct payment of fees out of the compensation awarded.  In determining the amount of fees of the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to timely notice a controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

In construing AS 23.30.145(b), the Alaska Supreme Court has stated in Adamson v. University of Alaska, 819 P.2d 866, 895 (Alaska 1991), 

Alaska Statute 23.30.145(b) states that “if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings….”  This language makes it clear that the employee must be successful on the claim itself, not on a collateral issue. Cf. Hutchins v. Schwartz, 724 P.2d 1194, 1204 (Alaska 1986) (“Prevailing party status [for Rule 82] does not automatically follow if the party receives an affirmative recovery but rather it is based upon which party prevails on the main issues.”)  The word “proceedings” also indicates that the Board should look at who ultimately is successful on the claim, as opposed to who prevails at each proceeding.

We find Adamson controlling and determine that the issue of exclusion of the employer’s EMEs is a collateral issue, one that does not, in and of itself, necessarily resolve the issues of compensability. See, Brewster v. Davison & Davison, AWCB Decision No. 96-0057 (August 24, 1995). To hold otherwise would be speculative and beyond the reasonable province of the board.  Should the employee prevail on the merits of the compensability of the claim, the employee’s attorney may seek reimbursement for fees and costs at that time.


ORDER

1.
     The medical reports of Drs. Klecan and Toomey are excluded for all purposes, at this time.

2.     The employee’s request for attorney’s fees and costs is denied and dismissed at the time.  


Dated at Anchorage, Alaska this  5th  day  of  December,  2003.
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Jennifer Alexander, Designated Chair







____________________________                                  






Royce Rock, Member

DISSENT

I respectfully dissent from the majority opinion issued by my colleagues.  I believe any success the Workers Compensation Act has on assuring there is a proper course of medical treatment for injured workers is predicated on a positive relationship being established between the injured worker and the employer.  The licensed claims adjuster is professionally and ethically bound to assure the employee receives the best-proven treatment for their injury.  Occasionally, this may mean that the adjuster must confront the employee that the treatment they are receiving may not be appropriate for their injury – but it is not with the intent of trying to prevent necessary treatment.  Certainly, in the vast majority of cases handled under the WC Act, the relationship of the adjuster to employee is without controversy.  An adjuster must be able to speak directly and forthrightly with an injured employee when concerns arise about course of medical treatment.

I concluded from testimony that in the initial months of this claim, the adjuster and the employee had a very good relationship.  Regardless of Mr. Miller’s level of practical use of the English language, there seemed to be good comprehensive communication between the two.   As I see it, the whole issue before us began with a phone call from Dr. Heilala’s office to the adjuster requesting preauthorization for surgery – a procedure that was questionable in the mind of the adjuster that it would achieve any better results than what Mr. Miller had already achieved.  A procedure that she directly discussed with Mr. Miller.  Based on testimony presented in hearing, the adjuster, Jody Jones, had a reasonable basis for denying a preauthorization to the medical provider.  To do such a preauthorization would have been a tacit endorsement by Ms. Jones of the procedure as being in the best benefit of the employee – as she stated in open hearing, she had a reasonable basis to deny preauthorization.  She did nothing improper.  

To ask for a preauthorization, it must noted, is a medical provider’s “tool” and is not a requirement under the Act.  When a doctor requests a preauthorization for a surgery that may not be merited, it places the adjuster in a position that is a Catch 22 – if she says yes, then she jeopardizes the right to controvert benefits if in fact the evidence after the fact shows it was medically unnecessary.  If she says no, then any doctor that is familiar with the WC Act knows that they can still do the surgery with all understanding it will be paid under the Act if it was medically necessary.  Doctors can use the “preauthorization” tool to tacitly bring some guarantee their bills would be paid outside the provisions of the Act.  By this very nature, good claims adjusters will be appropriately cautious – and I believe that is consistent with their obligations to assure best medical treatment for the employee.

It is undisputed that Jody Jones encouraged a second opinion – but I believe she did this to encourage a peace of mind with Mr. Miller, as I believe even he had some level of doubt.  In my opinion, Ms. Jones may have presumed Dr. Heilala would offer a referral to an orthopedist for a second opinion.  I believe this is why she affirmed to Mr. Miller she would pay for that second opinion.  When Mr. Miller asked her for a referral contact, I conclude this somewhat surprised Ms. Jones that his treating physician did not make a referral.  Even the testimony of Mr. Miller affirm that Dr. Heilala stated to him that a second opinion may be appropriate.  Why Dr. Heilala did not go ahead and offer a referral or referrals for a second opinion is speculative.

Mr. Miller is a bright, intellectual man based on his presentation and testimony at hearing.  I discount any relevance regarding interpretation of the English language where Mr. Miller may have misinterpreted Ms. Jones.  The very nature of his profession even suggests he is knowledgeable of when to ask questions for clarification. 

The irony of all this is that Dr. Hall endorsed the original surgery that Dr. Heilala wanted to perform.  This second opinion actually supported payment of Dr. Heilala’s services – even though ultimately Mr. Miller did not get better as a result of the operation.  I believe, regardless of the written records of Dr. Heilala not bringing affirmative proof, that oral testimony leads me to conclude that in all practicality Dr. Hall was a referral from Dr. Heilala.

I further affirm it is my opinion, again based on the preponderance of the oral testimony and the credibility of both Mr. Miller and Ms. Jones, that Dr. Hall was not an employer’s change in physician.  

As a logical adjunct to my conclusion that Dr. Hall is a referral from Dr. Heilala, then I also conclude that Drs. Klecan and Toomey’s medical reports should not be excluded for all purposes at this time.


While the majority of the Board in its decision believes we cannot consider the downstream impact of the ultimate Board ruling, it is not uncommon for Board decisions to affirm concerns it may have with its decision in this regard.  I believe it benefits most injured workers to have claims adjusters that feel reasonably free to offer properly framed advice and counsel.  I am deeply concerned that this majority decision will be viewed by most of the workers compensation claims adjusters that they must be overly guarded in providing employees with counsel regarding second opinions or other similar inquiries.  I fear the majority decision will muzzle adjusters in the future from basic conversations that are inherently important to the best adjustment of the claim – assuming of course there is a proper balance between the rights of the employee and the rights of the employer under the Act.  

_____________________

Philip Ulmer, Member   

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALAN D. MILLER employee / petitioner; v. HOUSTON NANA L.L.C., employer; LUMBERMENS MUTUAL CASUALTY CO., insurer / respondents; Case No. 200116235; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  5th  day  of  December,  2003.

                             

   _________________________________

      






Robin Burns, Clerk
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� Report of Dr. Coalwell, dated October 27, 2001.


� Report of Dr. Heilala, dated October 30, 2001.


� Reports of Dr. Heilala, dated January 7, 2002, and January 24, 2002.


� Report of Dr. Heilala, dated April 9, 2002.


� Report of Dr. Stanford, dated July 12, 2002.


� Ms. Jones testified that she was ultimately unable to arrange for the nurse to assist the employee.


� Report of Dr. Hall, dated August 13, 2002.


� Report of Dr. Hall, dated August 23, 2002.


� Report of Dr. Heilala, dated August 29, 2002.


� Reports of Dr. Childs, dated August 12, 2002, and September 9, 2002.


� Report of Dr. Mules, dated October 13, 2002.


� Report of Eric Taylor, M.D., dated November 8, 2002.


� Report of Dr. Nassar, dated December 26, 2002.


� Report of Dr. Klecan, dated March 6, 2003.


� Controversion Notice, dated April 22, 2003.


� Report of Dr. Toomey, dated May 27, 03.


� Controversion Notices, dated July 1, 2003, and August 6, 2003.


� At the hearing on November 4, 2003, the employee sought to argue that a previous physician was in fact the employer’s first choice of physicians.  We declined to hear evidence on that issue as it was not properly raised prior to the hearing and the employer did not have adequate time to prepare a response or raise defenses.  Based on our decision on this petition we find the issue moot.
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