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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILLIAM R. BOOTH, JR.,  

                                                    Employee, 

                                                        Respondent,

                                                   v. 

NORTH SLOPE BOROUGH,

                          (Self-insured) Employer,

                                                      Petitioner.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	           FINAL DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199729036
        AWCB Decision No. 03 - 0294 

         Filed with AWCB Fairbanks, Alaska

         on December 12, 2003.


We heard the employer’s petition for reconsideration on the basis of the written record on December 11, 2003.  Attorney Steven Constantino represented the employee.  Attorney John Wallace represented the employer.  We closed the record when we met to consider this petition on December 11, 2003.


ISSUES
Shall we reconsider our decision and order on this case, AWCB Decision No. 03- 0283 (December 1, 2003) under AS 44.62.540, altering our award of attorney fees to the employee?


SUMMARY OF THE EVIDENCE
The employee injured his back on November 1, 1997, lifting a safe from a public safety vehicle while working as a police officer for the employer.
  The employer accepted the compensability of the injury, and provided temporary total disability benefits, permanent partial impairment benefits, .041(k) compensation benefits, and medical benefits.
  The employee was referred to Louis Kralick, M.D., who performed a right-side L2-3 laminectomy and disc excision.
  The employee was then referred to J. Michael James, M.D., who found the employee medically stable, with a ten percent permanent partial impairment (“PPI”) under the American Medical Association Guidelines to the Evaluation of Permanent Impairment, 4th Ed., and released him to light duty work on November 17, 1999.
   

The Reemployment Benefit Administrator (“RBA”) determined the employee was eligible for reemployment benefits on May 24, 2001.
  The employee underwent extensive physical therapy.  His general physician, Timothy Coalwell, M.D., continued to provide conservative care.
  On March 20, 2002, the employee underwent a physical capacities evaluation (“PCE”) by Jean McCarthy, P.T., at the HealthSouth Rehabilitation Center, who found that the employee had a work tolerance of only one to two hours per day.
  In a Reemployment Plan report dated April 2, 2002, the employee's rehabilitation specialist, Loretta Cortis, found the employee had the physical capacity to work only one to two hours per day, and that the labor market did not support employment that limited in duration.
  She concluded a reemployment plan could not be developed for him.
  On May 9, 2002, Dr. Peterson found the employee disabled from his work, and not retrainable.
  Dr. Coalwell found the employee permanently and totally disabled from his work on June 25, 2002.
 

At the employer's request, William Mayhall, M.D., evaluated the employee on January 31, 2003.  Dr. Mayhall doubted that vocational rehabilitation would be of benefit.
  Dr. Mayhall found him unable to meet the physical capacities requirement of job descriptions for court clerk, radio dispatcher, file clerk, general office clerk, information clerk, ticket cashier, management trainee, telephone solicitor, surveillance system monitor, family caseworker, social services aide, and officer manager.
  On February 7, 2003, the employer had the employee evaluated by Stephen Marble, M.D., who approved the employee for job descriptions for court clerk, radio dispatcher, fingerprint clerk II, police aide, telephone solicitor, skip tracer, surveillance system monitor, family caseworker, and officer manager.
  We ordered the employee to undergo a second independent medical examination (“SIME”) by orthopedic surgeon Thomas Gritzka, M.D., on May 22, 2003.  In his SIME report, Dr. Gritzka found the employee could perform light, sedentary work for one to two hours.
 

The employee filed a Workers' Compensation Claim on July 29, 2002, claiming PTD benefits, interest, attorney fees and legal costs.
  The employer filed an Answer on December 2, 2002, denying the employee’s claims.
  The employee filed an Affidavit of Readiness for Hearing on November 21, 2002, and the claims were set for hearing on November 20, 2003.
  The employee filed an affidavit of attorney fees and legal costs on November 17, 2003.

On November 17, 2003, the parties filed a signed Stipulation of facts, agreeing the employee is permanently totally disabled, and requesting a written order awarding PTD benefits, attorney fees, and paralegal assistant costs based on that stipulation.
  In the Stipulation, the parties agreed the employee is due $8,225.00 in PTD benefits for the period April 2, 2003 through November 17, 2003, and continuing PTD benefits after that date.
  The parties also agreed the employee is due $1,363.05 in statutory minimum attorney fees for the period April 2, 2003 through November 17, 2003, continuing statutory minimum attorney fees for compensation paid after that date, and $540.55 in paralegal assistant costs.
  At the hearing on November 20, 2003, the parties reviewed the evidence in this case, and orally reiterated their stipulation to the employee’s entitlement.  The parties orally modified their written Stipulation concerning attorney fees.  The parties orally stipulated the statutory minimum attorney fees due for the period April 2, 2003 through November 17, 2003 is $822.50.  The parties orally requested us to issue an order, in accord with Underwater Const. Inc. v. Shirley
, based on their stipulation.

We issued AWCB Decision No. 03-0283 on December 1, 2003, awarding PTD benefits from April 2, 2002 continuing, $1363.05 in statutory minimum attorney fees under AS 23.30.145(a) through November 17, 2003, continuing statutory minimum attorney fees from November 18, 2003 onward, and $822.50 in paralegal assistant costs under AS 23.30.145(b).  On December 9, 2003, the employer filed a petition for reconsideration under AS 44.62.540, requesting that we modify our December 1, 2003 order to reflect the employee is due statutory minimum attorney fees of $822.50 through November 17, 2003, and paralegal assistant costs of $540.55, in accord with the parties’ written stipulation as corrected orally in the hearing on November 20, 2003.
  We closed the record to consider this petition when we next met.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employee's petition for reconsideration, we have examined the written record of this case, and our March 18, 2003 decision and order.  This petition asserts we made two mistakes of fact in that decision and order.  Although we accurately discussed the written oral stipulations and decided the employees entitlement to benefits in our Findings of Fact and Conclusions of Law section, we find that in our Order section, we inaccurately recited the proper amount of statutory minimum attorney fees due the employee through November 17, 2003, and inaccurately recited the paralegal assistant fees due.  We find these mistakes are fundamentally clerical in nature, and could be corrected through an errata sheet.  However, because the employee has filed a formal petition for reconsideration, we will exercise our discretion to reconsider this decision under AS 44.62.540 in order to correct these two errors.

In our December 1, 2003 decision and order, items number 3 and 4 of the ORDER section on page 10, which presently read:

3.
The employer shall pay the employee statutory minimum attorney fees in the amount of $1,363.05, under AS 23.30.145(a), through November 17, 2003.

4.
The employer shall pay the employee reasonable paralegal assistant costs in the amount of $822.50, under AS 23.30.145(b), through November 17, 2003.

In our December 1, 2003 decision and order, items number 3 and 4 of the ORDER section on page 10, is corrected to read:

3.
The employer shall pay the employee statutory minimum attorney fees in the amount of $822.50, under AS 23.30.145(a), through November 17, 2003.

4.
The employer shall pay the employee reasonable paralegal assistant costs in the amount of $540.55, under AS 23.30.145(b), through November 17, 2003.


[emphasis added]

We will affirm all other aspects of AWCB Decision No. 03-0283.

ORDER

Under AS 44.62.540, we reconsider and correct AWCB Decision No. 03-0283 (December 1, 2003), as indicated above.  All other aspects of that decision and order are affirmed.

Dated at Fairbanks, Alaska this 12th day of December, 2003.
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Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of WILLIAM R. BOOTH, JR. employee / applicant; v. NORTH SLOPE BOROUGH, self-insured employer / defendant; Case No. 199729036; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 12th day of December, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk II
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