KIMBERLY A. PYFER  v. KENAI PENINSULA BOROUGH SCHOOL DISTRICT
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	KIMBERLY A. PYFER, 

                                                   Employee, 

                                                            Petitioner,

                                                   and

EDWARD BARRINGTON, D.C.,
                                                  Physician,

                                                            Applicant,

                                                   v. 

KENAI PENINSULA BOROUGH

SCHOOL DISTRICT,

                                                  Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                                                  Insurer,

                                                          Respondents.
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	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case Nos.  200028722, 200020974M
      AWCB Decision No.  03-0305

       Filed with AWCB Anchorage, Alaska 

       on December 22, 2003


We heard the employee's petitions
 asking the Board to resolve disputes regarding who is the employee's attending physician for purposes of AS 23.30.095 and asking the Board to order a second independent medical evaluation (SIME) on November 5, 2003, at Anchorage Alaska.  Attorney Bill Soule represented the employee/petitioner and Edward Barrington, D.C., the applicant (employee).  Attorney Krista Schwarting represented the employer and its insurer (employer).  The record remained open until November 19, 2003 to receive the parties’ closing briefs.  We closed the record when we next met on November 20, 2003.

ISSUES
1. For purposes of AS 23.30.095, who is the employee’s attending physician?

2. Should the Board order either an SIME pursuant to AS 23.30.095(k) or AS 23.30.110(g)?

SUMMARY OF THE EVIDENCE

The employee first injured her lower back while moving furniture and boxes for the employer on August 17, 2000, and again on October 10, 2000.  (Report of Occupational Injury or Illness dated 10/30/00). At the time of injury, the employee was working as a teacher's assistant for the employer.

The employee first sought treatment for her low back on October 20, 2000.  (10/20/00 Snowder Chart Note).  The employee designated Carolyn Snowder, D.C,. as her attending physician. She presented with low back pain/right side. On October 28, 2000, the Employee underwent an MRI
.  The MRI revealed:

1.  Degenerative disc disease with a moderate-sized posterior disc extrusion is present at the L4-L5 level.  In addition, at this level, there is a large sequestered disc fragment seen inferiorly behind the L5 vertebra on the right.  There is moderate right lateral recessed stenosis at this level secondary to the sequestered disc fragment.

2.  The degenerative disc disease with a small central disc bulge is present at L3-L4.

3. Degenerative disc disease is present at the L5-S1 level without evidence of a disc bulge or herniation.

(10/28/00 MRI).  The employee treated with Dr. Snowder until November 27, 2000. Records reflect that the employee was doing well and was to return on an as needed basis.  (Physician Report filed 1/3/02; 11/27/00 Snowder Chart Note).  There are no records of the employee seeking medical treatment for any condition until October 2, 2001 when she saw Lavern Davidhizar, D.O., for bronchitis.


The employee did not seek further medical treatment until April 18, 2002, when she saw Lori Landstrom, PA-C, for an annual examination complaining of "bad low right quadrant pain, doubled over.  Sometimes it radiated to the back, sometimes it went down her leg.  She used a heating pad quite frequently  all day, and by Wednesday the pain was better.  Thinking back on it, she has had some similar but lesser pain in the past.  She wonders about ovarian cysts." (4/18/02 Landstrom Chart Note).   The chart note contains no mention her 2000 work related injury.  Id. 

  In early June 2002, while the employee was getting dressed, she reinjured her back. The employee testified that she did not connect her June 2002 back injury with her 2000 work related injury.  She explained her 2000 injury was on the left side.  In June 2002, she was experiencing pain, however, because the pain was not in the same area, she did not associate her June 2002 injury with her 2000 work related injury.  The employee testified she associated her June 2002 back pain with, what she thought were “female problem,s” for which she had seen PA-C Landstrom.  


The employee could not obtain an appointment with PA-C Landstrom.  The employee stated that she then went to Dr. Davidhizar’s office because she had seen Dr. Davidhizer in October 2001 for bronchitis.  Dr. Davidhizar’s practice partner, Pedro Perez, M.D., saw the employee on June 20, 2002.   According to the chart note, the employee presented complaining of back problems. (6/20/02 Perez Chart Note).  Dr. Perez’s chart note states that the employee had a car accident two years prior "hurting discs in her lower back” and was treated by a chiropractor. Id.  Dr. Perez diagnosed low back pain, sacroiliac pain, and unstable pelvis, and a history of problem.  Id.  His treatment plan consisted of a pelvic adjustment and home exercises.  Id.    The employee was not instructed to return for a follow up appointment.  Id.   The employee testified that her back pain continued to worsen.  It became painful to drive or sit in the car for long periods of time.  

The employee next sought treatment for her back with a provider closer to her home, William West, D.C.  When asked why she did not return to Dr. Perez, the employee explained that although Dr. Perez’s office was 20 miles from her home, there was road construction which caused extensive delays - as much as 45 minutes.  The employee also had difficulty communicating with Dr. Perez and in general she did not feel confident with his ability to adequately treat her.  At hearing, the employee noted several inaccuracies with Dr. Perez’s chart notes including the mention of a car accident two years prior.  The employee denied having been in a car accident.


The employee treated with Dr. West five times beginning on June 27, 2002.  Dr. West's chart notes reflect the employee suffered a herniated disc 2 years prior, which was treated by Dr. Snowder and had resolved in two months.  The chart note does not indicate whether the employee identified her prior herniated disc as work related.  The employee's last treatment with Dr. West occurred on July 12, 2002. The chart note indicates a low back x-ray was taken and low back adjustment performed.  There are additional comments by Dr. West, but they are indiscernible.  (7/12/02 West Chart Note).  
Medical records indicate that after leaving Dr. West's office the employee saw PA-C Landstrom complaining of back pain. (7/12/02 Landstrom Chart Note).   PA-C Landstrom's chart note contains a history of herniated disc, the employee's treatment with Dr. Snowder, and an MRI one and a half years earlier.  Id.  The herniated disc is not identified as work related.  Id.  PA-C Landstrom diagnosed the employee as having a low back strain, history of a herniated disc at L3-4 that is resolved, and a history of anemia.  Id.  PA-C Landstrom’s treatment plan consisted of anti-inflammatory medication, Flexeril, a CBC draw, and if no resolution of symptoms, the employee was to return within a week; otherwise, she was to return in 10 to 14 days for a follow-up. Id.  


The employee explained why she saw PA-C Landstrom and Dr. West on the same day.  The employee testified that Dr. West did not know what was causing her pain and he suggested she go to her regular family doctor.  


The employee returned to work for the employer August 14, 2002 and resigned her position on August 30, 2002.  She testified that her resignation was for personal reasons, which included her unresolved back pain.


The employee’s pain was getting worse.  On September 3, 2002, the employee returned to Snowder Chiropractic Clinic, Inc.  Dr. Snowder was not available.  Matthew Pyhala D.C., treated the employee.  She presented with sharp, shooting pain and weakness in her left lower back.  (9/3/02 Pyhala Chart Note).  His examination revealed a difference in length of the employee's legs resulting from "pelvic deficiency and postural compromise."  Id.  He also noted misalignment, myospasm, inflammation, and radiating tenderness localized to the left lower or area.  Id.  After several modalities of treatment, Dr. Pyhala released the employee with a TENS unit and instructed to ice her low back for 20 minutes every 11/2 hours.  Id.   Dr. Pyhala instructed the employee to return the next day to see Dr. Snowder.  Id.  


Dr. Snowder's assessment noted neurological deficit - drop and ankle collapse with heel walk.  (9/4/02 Snowder Chart Note).  The employee returned the next day.  Upon examination, Dr. Snowder did not alter the employee's original assessment.  (9/5/02 Snowder Chart Note).  Dr. Snowder continued treating the employee, observing some improvement with every visit.  (See, e.g., Dr. Snowder's Chart Notes from September 6, 2002 through January 9, 2003).  Dr. Snowder concluded the employee could benefit from pain medication.  She is not licensed to prescribe pain medication so Dr. Snowder referred the employee to her family physician.  The record has no evidence that there was a written referral. 


A second lumbar MRI was taken.  (9/9/02 Snowder Chart Notes).  It revealed degenerative changes at L3-4, L4-5, and L5-S1 with bulging discs centrally at L3-4 and L5-S1.  When compared to the employee's 2000 MRI, the 2002 MRI reveals an extruded disk that shifted from the right to the far left with some reactive change and some loss of signal in the nerve roots behind L5 on the left.  (9/14/02 MRI Report ).  


Dr. Perez saw the employee on September 12, 2002.  The employee was there to obtain back pain medication.  (9/12/02 Perez Chart Note).  The employee returned to Dr. Snowder on September 18, 2002.  Dr. Snowder's chart note for that visit is unremarkable.  


On September 19, 2002, PA-C Landstrom saw the employee for a follow-up on her back and for blood pressure complaints.  PA-C Landstrom's treatment plan was to let Dr. Snowder refer the employee to an orthopedist, take pain medication and an anti-inflammatory, and continue monitoring her high blood pressure.  (9/19/02 Landstrom Chart Note).  

The employee had a reaction to her pain medication and sought a replacement prescription. (10/1/02 Landstrom Chart Note).  During this visit PA-C Landstrom observed signs of neurological deficit (decreased sensation in the employee's left toes, inability to perform a heel walk, and foot drop) and encouraged the employee to see the orthopedist as soon as possible.  Id.  


The employee’s insurance or the employee paid for her treatment with all providers except Dr. Snowder.  Only Dr. Snowder billed the employer's workers ‘compensation carrier.  As Dr. Snowder explained in her October 23, 2002 letter to Fremont Industrial Indemnity, upon her initial examination on September 4, 2002, she connected the employee’s 2000 back injury with her 2002 back problem.  (10/23/02 Snowder Letter).  


On February 8, 2003, the employee underwent an employer's medical evaluation ("EME").  Douglas Bald, M.D., an orthopedic surgeon and Richard Peterson, D.C., conducted the EME.  Drs. Bald and Peterson diagnosed the employee as having a herniated disc at L4-5 with and extruded fragments and lower extremity radiculopathy.  (2/8/03 EME Report at 7).  They found the employee was medically stable and required no further medical treatment. Id. at 8.  They agreed that the employee's prior treatment had been medically reasonable and necessary.  Id. at 8.  They assigned the employee a 10 percent permanent partial impairment ("PPI") rating and opined that the employee could return to work with some restrictions.  Id. at 10.


Dr. Snowder referred the employee to chiropractic neurologist Edward Barrington, D.C.  Dr. Barrington evaluated the employee on March 17, 2003.  He agreed a 10 percent PPI rating would be appropriate if the employee was medically stable.  However, he opined that the employee may not have reached medical stability and recommended a surgical consult before a final PPI rating was assigned.  Dr. Snowder also expressed concerns regarding the employee's medical stability.  


Drs. Barrington and Snowder referred the employee to orthopedic surgeon Davis Peterson, M.D.  The employee obtained an appointment with Dr. Peterson but later canceled the appointment pending resolution of the issues presently before the Board.

On January 6, 2003, the employee filed workers' compensation claim ("WCC") 20028722 seeking medical benefits, interest and attorneys fees for her 2000 injury.  On July 16, 2003, Dr. Barrington filed WCC 20020974 seeking payment for his March evaluation of the employee. These two claims were judicially joined. 

Employer's Argument


The employer argues that the employee has exceeded her one statutory change in physician, and that there is no dispute or other issue for a Board-ordered medical evaluation to clarify.  The employer requests that the Board find that the employee has one attending physician, Dr. Davidhizar’s office, and that there is no dispute or other issue that a Board – ordered medical evaluation will clarify.  The employer also challenges the employee’s credibility alleging inconsistencies between her deposition and testimony at hearing.

Employee's Argument


The employee argues she was not “doctor shopping.”  She did not connect the 2000 injury with her back condition in 2002.  All doctor visits except Dr. Snowder’s were submitted to the employee’s insurance, either her own or her husband’s.  The employee argues that her failure to connect the two incidents is reasonable.  The first injury was on her right side.  The second was on her left side.  


The employee also argues AS 23.30.095 requires an employee choose her attending physician.  Here, there was no conscious choice of attending physician for worker’s compensation purposes other than Dr. Snowder.  Dr. Snowder is the employee’s chosen attending physician.  


Finally, the employee argues that there is a significant medical dispute between the employee’s attending physician and the employer’s EME physicians.  An SIME or AS 23.30.110(g) exam would help the Board better resolve the issues before it.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Excessive Change in Physician.

As 23.30.095(e) provides in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice . . .The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians. . . .

8 AAC 082(c)(2) provides in part:

[A]n employee . . . designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. . . .

The rule against excessive physician change is intended to curb opinion/doctor shopping.  See, e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  We have long recognized that its:

[P]urpose  . . . is to limit the parties’ ability to frequently change physician, thereby reducing the practice known as “doctor shopping.” Doctor shopping is the practice of consulting numerous physicians until a physician is found who supports the particular party’s position regarding some aspect of the workers’ compensation claim.

Jaouhar v. Marenco Inc, AWCB Decision No. 98-0166 at 6 (June 24, 1998) (footnote omitted).  The Court has instructed the Board that AS 23.30.095(e) is not to be applied in a vacuum.  Bloom v. Tekton Inc., 5 P.3d 235 (Alaska 2000). The Board allows employees to substitute attending physicians in circumstances where it is clear that employees are not engaged in doctor shopping. See generally Bloom, 5 P.3d at 237.  

In the typical excessive change of physician petition, the employee is aware that the injury is work related and is looking for a specific medical opinion. See, e.g., Bloom, supra; Jaouhar, supra. This case is not the typical fact pattern. 

Here, the employee claims she was unaware that her 2002 back pain was work related. Hence, she could not have been shopping for a doctor to support a particular workers’ compensation theory.  The employer argues that the employee simply failed to exercise due diligence.  The employer reasons that in 2000 and 2002, the employee suffered injury to the same body part, her low back. Therefore, it is reasonable to presume she was aware of the possibility that the two arose from the same work related incident.  The employer urges the Board to rely upon the language of 8 AAC 45.082(c)(2) and find that Dr. Perez is the employee’s attending physician, not Dr. Snowder.


The employer reasons that when the employee was treated by Dr. Perez, the employee designated him as her attending physician under the plain language of 8 AAC 45.082(c)(2).  The employee responds that she could not choose an attending physician for purposes of workers’ compensation until she knew her condition was work related. The employee argues she did not know the 2002 injury was related to her 2000 injury.  Therefore, she could not “choose” Dr. Perez as her attending physician. 

Under the employer's interpretation of 8 AAC 45.082(c)(2), an injured worker who goes to his or her family physician complaining of an ache or pain which later is found to be work related -- would be deemed to have designated their family physician as his or her first "attending physician."  Interpreting our regulation so narrowly could set a dangerous precedent. The Board finds it is self-evident that before an employee can “choose” or “designate” an attending physician for a workers’ compensation claim, the employee must be aware that he or she has a work related injury.  We conclude that the employer’s proposed interpretation would be contrary to the purposes of AS 23.30.095 and 8 AAC 45.082(c)(2), and we decline to adopt it.  Jaouhar, supra. 

We find the scenario before us is more akin to a latent defect situation under AS 23.30.105, than a typical excessive change of physician petition.  Where the Board finds the employee suffered a latent injury, the employee is held to the procedural requirements of the Workers’ Compensation Act, AS 23.30 et. seq., until the employee knows the nature of his/her injury and its relation to his/her employment.  Here, the issue is whether the employee engaged in doctor shopping under AS 23.30.095.  We find that before we can find the employee engaged in doctor shopping by consulting numerous physicians until she found one who would support her position regarding some aspect of the workers’ compensation claim, we must first find that the employee knew or should have known that her 2000 injury was related to her 2002 work related injury.  Accordingly, we find cases addressing latent defects instructive in our analysis of the present matter.  

It is well settled that an injury is latent so long as the employee does not know, and in the exercise of reasonable diligence would not have come to know, the nature of the disability and its relation to employment.  Aleck v. Delvo Plastics, Inc., 973 P.2d 988 (Alaska 1999);  W.R. Grasle Co. v. AWCB, 517 P.2d 999 (Alaska 1974).  Similarly the mere presence of pain or annoyance associated with the area of the body, which suffered the original injury will not make the injury nonlatent.  Id.  

Having observed the employee as she gave her testimony and our review of the record, we find the employee credible. AS 23.30.122.  We do not find evidence of “doctor shopping.” We find the employee was unaware that her 2002 pain was related to her work.  The 2002 incident occurred more 1-1/2 years after her work related injury.  It occurred while she was getting dressed at home.   We find it is reasonable that the employee would not immediately make the connection between the two events.  It is unclear whether or not the employee informed either PA-C Landstrom or Dr. Perez of her 2000 injury when she first treated with them.  However, Dr. West’s chart note indicates that he was aware of a 2000 herniated disk but did not make a connection.  Therefore, we find any failure to inform PA-C Landstrom or Dr. Perez of her 2000 injury is harmless.  We find it was only after the employee went to Dr. Snowder that the connection was made between the two incidents.  The Board finds that the employee was unaware of the work-relatedness of her 2002 injury until she saw Dr. Snowder.  We find, on the record before us, that the employee exercised reasonable diligence in ascertaining the nature and cause of her back pain.  We further find the employee was not required to choose an attending physician until she came to know the nature of her injury and its relation to her employment.  Accordingly, we conclude that the employee’s chosen attending physician is Dr. Snowder.  


We find Dr. Snowder made a proper referral to Dr. Barrington, a specialist.  A referral to a specialist by the employee’s physician is not considered a change in physicians.  AS 23.30.095(a).   
We also find that Dr. Snowder is unable to prescribe pain medication.  For purposes of prescriptions, we find Dr. Snowder was unable to provide service to the employee.  We find this is a refusal to provide treatment.  8 AAC 45.082(c)(4).  Accordingly, we conclude the employee can, to obtain treatment her attending physician can not provide, substitute either Dr. Perez or PA-C Landstrom.  Bloom, Supra.  We direct the employee to notify the employer in writing of her choice of provider for the purpose of obtaining pain medication.  The provider designated by the employee shall be treated as the employee’s attending physician for pain medication. This provider will be subject to the same restrictions as any other attending physician. 


Our decision here today is not a departure from our prior decisions holding that the Board does not consider the employee’s or employer’s motive in changing physicians without notice or consent of the other.   Kosednar v. Northern Grains, Inc., AWCB Decision No.  95-0189 (July 20, 1995).  Our decision is intended to shed light on when the requirements of AS 23.30.095 attach.  
II.  SIME/110(g).                                                                                                                                                                                  

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
 Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  

We find evidence of a medical dispute between the employee’s physicians, Drs. Snowder and Barrington, and the employer's medical examiners, Drs. Bald and Peterson, concerning medical stability, and the reasonableness and necessity of continued medical treatment of the employee’s back injury.  However, on the record before us, we do not find the dispute to be medically complex.  Under the circumstances of this case, we decline to exercise our authority to order an SIME at this time.  We note that an orthopedic surgeon has not examined the employee.  The employee’s treating physician has referred the employee for a consult.  Thus an SIME is premature because there may be additional medical evidence to be considered.  We exercise our discretion under AS 23.30.095(k) and AS 23.30.110(g) and decline to order an SIME at this time.  See also 8 AAC 45.090(b).  Accordingly, we deny and dismiss, without prejudice, the employee’s request for an SIME or 110(g) evaluation.  


ORDER
1. Dr. Snowder is the employee’s attending physician.

2. The employee must designate an attending physician for purposes of obtaining treatment that cannot be provided by Dr. Snowder.  

3. The employee is directed to provide written notification of her choice of attending physician designated in ordering ¶ 2 to the employer and the Board within 10 days of this order.

4. The employee’s request for an SIME or 110(g) examination is denied and dismissed without prejudice.


Dated at Anchorage, Alaska this 22nd day of December, 2003.





ALASKA WORKERS' COMPENSATION BOARD






______________________________                                





Rebecca Pauli, Designated Chair
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Royce Rock, Member






______________________________                                  





Dale Walaszek, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KIMBERLY A. PYFER employee / petitioner and EDWARD BARRINGTON, D.C., physician / applicant; V. KENAI PENINSULA BOROUGH SCHOOL DISTRICT, employer; ALASKA INS. GUARANTY ASSN., insurer / respondents; Case Nos. 200028722, 200020974M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of December, 2003.

                             
_________________________________

           





                  Robin Burns, Clerk
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