Patricia L. Johnston Rushing v. Alaska Environmental Supply

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PATRICIA L. RUSHING, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ALASKA ENVIRONMENTAL SUPPLY,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  199512001
        AWCB Decision No. 03 - 0306  

         Filed with AWCB Fairbanks, Alaska

         on December 24, 2003



We heard the employee's claim for permanent partial impairment (“PPI”) benefits and medical benefits, in Fairbanks, Alaska on December 12, 2003.  The employee represented herself.  Attorney Michael McConahy represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.

ISSUES

1.
Is the employee’s claim barred by the statute of limitations at AS 23.30.105(a)?

2.
Is the employee entitled to permanent partial impairment (“PPI”) benefits under AS 23.30.190?

3.
Is the employee entitled to additional medical benefits under AS 23.30.095(a)?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE AND CASE HISTORY

The employee injured her neck in an automobile accident working as an office assistant,
 while picking up packages for the employer
 on June 19, 1995.
  She saw Samuel Schurig, D.O. on June 22, 1995, for cervical and thoracic pains.
  Dr. Schurig diagnosed cervical and thoracic strain, and provided ongoing, conservative treatment in the form of medications and physical therapy.
  On referral from Dr. Schurig, Kendrick Blais, D.O. provided treatment of her neck, thoracic spine, and headaches.
  Dr. Blaise noted he was treating the employee for symptoms resulting from two motor vehicle accidents: one on September 6, 1994 and the second on June 19, 1995.
  On September 11, 1995, Dr. Blais indicated the employee’s muscle contraction headaches were secondary to her two motor vehicle accidents, and indicated he was not convinced the employee’s cervical and thoracic spasms were yet stable.
  Dr. Blaise prescribed Zoloft, Amitriptyline, and Stadol.
  The employer provided medical benefits for her treatment, under AS 23.30.095(a). 

At the request of the employer, Shawn Hadley, M.D. saw the employee for an employer’s medical examination (“EME”) on September 19, 1995. 
  In her report, Dr. Hadley indicated the employee suffered a cervical strain from the accident on June 19, 1995, which had resolved.  She found the employee was medically stable and suffered no permanent impairment from her 1995 accident.
  

In her September 19, 1995 report, Dr. Hadley also referred to the earlier work-related traffic accident, in September 1994 while the employee worked for another employer, Quest Environmental, Inc. (“Quest”).
  In a letter to Quest’s insurer on November 3, 1995, Dr. Hadley indicated the employee suffered a four percent permanent impairment
 as a result of her 1994 injury at Quest.
  

On October 12, 1995 the employer controverted any medical benefits following September 19, 1995, based on Dr. Hadley’s report of that date.
  The employer filed a Controversion Notice denying PPI benefits on October 15, 1997,
 again based on Dr. Hadley’s report.  

On September 15, 1997, at the employee’s request, Dr. Schurig rated her arm, shoulder and neck.
  In a letter dated November 6, 1997, Dr. Schurig reported the employee suffered a 27 percent whole-person permanent impairment under the AMA Guides, 4th Ed.
  He attributed 95 percent of that impairment rating to the employee’s September 6, 1994 accident with Quest, and five percent of the rating to her June 19, 1995 accident while working for the employer.
  

On March 29, 2002, we approved a compromise and release settlement (“C&R”) agreement between the employee and Quest, resolving all claims against Quest.
  The employee sued the driver of the motor vehicle that stuck her on June 19, 1995, and received $12,000.00 in settlement of that suit.
 

On October 7, 2002, the employee filed a Workers’ Compensation Claim form, requesting permanent partial impairment (“PPI”) benefits, a compensation rate adjustment, and medical care from the employer.
  The employer denied these claimed benefits in an Answer filed on November 1, 2002, asserting the claim was barred under AS 23.30.105(a) and that the employee’s condition was not related to her accident of June 19, 1995.

A dispute arose over the employee’s attendance at an additional EME examination with Dr. Hadley.  We resolved this dispute in an interlocutory decision and order on April 8, 2003,
 ordering the employee to reimburse the employer for Dr. Hadley’s cancellation fee of $450.00.  

Dr. Hadley then re-examined the employee on May 15, 2003, and provided the employer a report dated May 15, 2003.
    At the  employer’s request, Dr. Hadley also reviewed the employee’s medical reports from Ralph Wells, M.D.; Paul Finch, PA-C; Scott Conover PA-C; Eric Meffley, PA-C; Linda Garcia, M.D.; Philip Chapa, PA-C; Dennis Rogers, PA-C; William Mazzocco, PA-C; Grant Roderer, M.D.; Corrine Leistekow, M.D.; Clay Tripplehorn, D.O.; David Witham, M.D.; and James Foelsch, M.D.; covering the period March 1999 through June 2003.
  In her July 9, 2003 report, Dr. Hadley noted a gap of several years of no symptoms or treatment for the employee’s neck, noting the first recent medical reference to neck problems was a December 5, 2001 record from Dr. Garcia reporting tightness of the neck and tension headaches.
  Dr. Hadley did not believe the employee’s current symptoms are related to her 1995 accident.
  She found the employee medically stable with no impairment attributable to the 1995 accident.
   

In a prehearing conference on October 30, 2003, the Board Designee set the employee’s claim for a hearing on December 12, 2003.  In the Prehearing Conference Summary the issues for hearing were identified as the employee’s claim for PPI benefits and additional medical benefits, and whether the employee’s claims are barred under AS 23.30.105(a).
  We held the hearing on these issues on December 12, 2003.

At the hearing, and in her brief, the employee asserted her 1995 accident worsened the symptoms from her 1994 accident.  She testified she has suffered continuous difficulties from her 1995 accident, and she filed a workers’ compensation claim for that injury only when she was sure she was not going to get better.  Therefore, she argued, she did not know the extent of her injury, and her claim should be considered timely under AS 213.30.105(a).  The employee argued that we should not rely on the reports of Dr. Hadley, because she misunderstood the continuity of the employee’s symptoms.  The employee argued she is entitled to PPI benefits based on Dr. Schurig’s rating.  She also argued she was is entitled to unspecified disability benefits.  She argued we should order a “second independent medical examination” (“SIME”) under AS 23.30.095(k) to resolve the dispute between Drs. Schurig and Hadley.

At the hearing, and in its brief, the employer argued the employee simply failed to pursue workers’ compensation benefits for the 1995 accident until 2002, and her claim should be barred by AS 23.30.105(a).  It argued the reports of Dr. Schurig focus on the 1994 accident, and are not sufficient evidence to raise the presumption of compensabilty under AS 23.30.120.  It argued that, even if the presumption is raised, Dr. Hadley’s reports clearly rebut the presumption, and the preponderance of the medical evidence indicates the employee’s current symptoms are unrelated to the 1995 work accident.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
DOES AS 23.30.105(a) BAR THE EMPLOYEE’S CLAIMS?


AS 23.30.105(a) provides, in part:



The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23,30,180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compen​sable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.

The Alaska Supreme Court has given us guidance concerning the application of AS 23.30.105(a) in a number of cases.  In Morrison-Knudsen Co. v. Vereen,
 the Court found the purpose of this statute of limitations is to insure that employers have reasonable, timely the opportunity to investigate and defend against claims for disability.
  In Collins v. Arctic Builders,
 the Alaska Supreme Court found an employee must have “chargeable knowledge”
 of the "nature of [her] disability"
 to start the running of the two year period under AS 23.30.105(a).  In Leslie Cutting Inc. v. Bateman,
 the Alaska Supreme Court clarified that when an injured worker believed a condition was controlled by medication, the statute of limitations at AS 23.30.105(a) started running only when the worker discovered that the treatment no longer controlled the disability;
 “the mere awareness of the disability’s full physical effects is not sufficient” to trigger the statute.

In Egemo v. Egemo Construction Co.,
 the Court’s holding clarified that AS 23.30.105(a) is more limited in application than the broad compensability-barring provisions in AS 23.30.100(a) or AS 23.30.110(c).  The Court held that the statute of limitations at AS 23.30.105(a) started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
  The Court also held that claims for compensation could be made for each period of disability, and that each claim would have reviewed under AS 23.30.105 individually. 
   

In Egemo, the Court noted that the timeliness requirements for medical benefit claims are governed by AS 23.30.095(a).
  Based on the same rationale, we have long recognized that AS 23.30.105(a) applies to compensation for disability, and does not bar claims for medical benefits.
  The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a) until the work injury causes wage loss,
 distinguishing “disability” from “impairment.”
   It is the “inability to earn wages because of a work-related injury” that triggers the running of AS 23.30.105(a).

In the instant case, the employee is specifically requesting PPI benefits and medical benefits, neither of which are claims for “disability.”  In accord with the Court’s ruling in Egemo, and the plain wording in AS 23.30,105(a) and AS 23.30.395(17), we find AS 23.30.105(a) does not apply to these two claims.

Even if AS 23.30.105(a) does not bar non-disability claims, we find the sheer delay in the employee’s claim for PPI benefits very troubling.  Nevertheless, the employee and employer were clearly involved in other litigation related to the accident, and the employer made reasonable, timely investigation to defend its interests.  Because the employer has been aware of and able to investigate the employee's injury, medical condition, treatment, and potential claims for many years, the purpose of AS 23.30.105(a) as articulated by the Court in Morrison-Knudsen Co. v. Vereen
 has been met.

Additionally, the employee requested a compensation rate adjustment in her October 7, 2002 claim, and argued in the hearing that she is entitled to unspecified disability benefits.  Based on the employee’s testimony concerning the continuing nature of her injury, based on the our review of the documentary record, and based on the history of the employee’s litigation, we find the employee was clearly and continuously aware of any disability and its relation to her 1995 injury.  Under the Court’s rationale in Egemo,
 we find AS 23.30.105(a) bars the employee’s entitlement to any form of disability benefits
 before October 7, 2000, two years before she filed her Workers’ Compensation Claim. 

II.
PPI BENEFITS
At the time of the employee’s injury,
 AS 23.30.190 provided, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $135,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

 (b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

 (c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  We find the record contains conflicting opinions between an attending physician, Dr. Schurig, and an EME physician, Dr. Hadley, concerning the rating of the employee for possible PPI benefits under the AMA Guides.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  We also note that AS 23.30.155(h) mandates that we follow such procedures as will “best protect the rights of the parties.”

We find the issues in this case are medically complex.  We find that the conflicting opinions are significant.  We find that determining the whether the employee suffered work-related PPI from the 1995 injury, and the degree of any impairment, are necessary to determining the rights of the parties.
  Consequently, we will order an examination concerning these issues, under AS 23.30.095(k) and AS 23.30.110(g).

An SIME must be performed by a physician on our list, unless we find the physicians on our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in orthopedic medicine would be suited to perform this examination of the employee and evaluation of the medical records.  We find our SIME physician list contains several experienced orthopedic surgeons.  We will order our board designee, Workers' Compensation Officer Sandra Stuller, to select an orthopedic surgeon from our list and to arrange the SIME with the parties in accord with 8 AAC 45.092(h).  We will retain jurisdiction over the employee's claim for PPI benefits pending receipt of the SIME report.  

III. 
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period, which the nature of the injury or the process of recovery requires....

Treatment must be reasonable and necessary to be payable under subsection 95(a).
  The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.
  Nevertheless, we note the employee has not clearly articulated what specific treatment she feels is related to her 1995 work injury.  We also note that not all of the employee’s medical records have been filed by the parties.   

Accordingly, we will refer this matter to the SIME physician under AS 23.30.110(g).  We will direct Workers’ Compensation Officer to allow the parties to fully develop the relevant medical record for the SIME physician’s review.  We will direct the parties to submit the relevant medical records under their control, in keeping with 8 AAC 45.095(h).  We will also direct Officer Stuller to request the SIME physician to determine (1) what treatment, if any, has been reasonable, necessary and related to the employee’s 1995 injury; and (2) what additional treatment, if any, is reasonable, necessary and related to the employee’s 1995 injury.  We will retain jurisdiction over the employee’s claim for medical benefits, pending receipt of the SIME report.  

ORDER
1.
AS 23.30.105(a) bars the employee’s entitlement to any form of disability benefits under AS 23.30.180, AS 23.30.185, or AS 23.30.200 before October 7, 2000.

2.
Workers' Compensation Officer Sandra Stuller shall select an orthopedic surgeon from our SIME list, and shall schedule an SIME with that orthopedic surgeon in accord with the procedure in 8 AAC 45.092(h). 

3.
We direct the parties to submit the relevant medical records under their control, in accord with the procedure in 8 AAC 45.095(h).  

4.
An SIME shall be conducted by the orthopedic surgeon to determine:

(a) 
whether the employee suffered permanent impairment from her injury in 1995 while working for the employer, 

(b) 
what, if any, is the work-related PPI under the AMA Guides, 

(c)
what treatment, if any, has been reasonable, necessary and related to the employee’s 1995 injury; and 

(d) 
what additional treatment, if any, is reasonable, necessary and related to the employee’s 1995 injury; and .   

(e) 
any other dispute determined by Workers' Compensation Stuller to be necessary or appropriate to resolve the disputed issues of this claim.   

5.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

6.
We retain jurisdiction over the employee's claims for PPI benefits and medical benefits, pending receipt of the SIME report.  

Dated at Fairbanks, Alaska this 24th ay of December, 2003.
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Dorothy Bradshaw, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PATRICIA L. RUSHING employee / applicant; v. ALASKA ENVIORNMENTAL SUPPLY, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199512001; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of December, 2003.
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