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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN E. ORBECK, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

UNIVERSITY OF ALASKA, FAIRBANKS, 

                           (Self-insured) Employer,

                                                            Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199514747
        AWCB Decision No. 03-0309 

         Filed with AWCB Fairbanks, Alaska

         on December 31, 2003



We heard the employee's Petition for Reconsideration on the basis of the written record in Fairbanks, Alaska, on December 17, 2003.  Paralegal Assistant Peter Stepovich represents the employee; and attorney Michael McConahy represents the employer.  We closed the record to consider the petition on December 17, 2003, our last hearing day before the expiration of our authority to reconsider under AS 44.62.540.

ISSUE

Shall we reconsider our December 12, 2003 decision and order on this case, AWCB Decision No. 03-0295 under AS 44.62.540, altering our award of legal costs to the employee?

SUMMARY OF THE RELEVANT CASE HISTORY AND EVIDENCE

The employee completed a Report of Occupational Injury or Illness on August 1, 1995, reporting he suffered a mental stress injury on July 19, 1995, resulting from his work as an electrician in the employer’s university physical plant.  The employee saw licensed clinical social worker Michael Schmoker on July 19, 1995, who reported the employee was struggling with impulse control.
  Mr. Schmoker saw the employee the following day, discussed the employee’s union-related difficulties at work, and identified the major stress as the employee’s belief his supervisor was being unfair.
  Mr. Schmoker recommended the employee take time off work.
  He diagnosed

 Impulse Control Disorder
 and Adjustment Disorder,
 and counseled the employee through December 27, 1995.
  

The employer filed a Controversion Notice on August 16, 1995, denying benefits, asserting it had no evidence the employee’s alleged stress was extraordinary or unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment.
  

On December 18, 1995, the employee saw psychiatrist Anthony Blanford, M.D., who noted the employee had been off work from July until September 25, 1995, and sought help from Blanford following an incident over a cancelled meeting regarding his grievances at the office of Jeanne Freemann, the employer’s Director of Personnel, on December 13, 1995.
  

He prescribed Zoloft and directed the employee to stop drinking alcohol.
  The employee’s condition persisted, and on January23, 1996, Dr. Blanford restricted the employee from work for six weeks,
 and subsequently extended the work-restriction.
  In a report on May 21, 1995, Dr. Blanford indicated the employee’s major depressive disorder arose from work stress, but that he had responded to treatment, was medically stable, was expected to suffer no permanent or partial disability, and could return to full time work on June 1, 1996.
 

The employee returned to Dr. Blanford’s care on June 30, 1997, reporting he was no longer having difficulties at work, but was becoming moody and fatigued.
  Dr. Blanford again began prescribing Zoloft.

The employee filed an Application for Adjustment of Claim on August 23, 1997, asserting he suffered a work-induced depressive disorder and claiming various benefits.
  The employer filed a Controversion Notice on September 22, 1997, again denying benefits.
  

At the request of the employer, Eugene Klecan, M.D. examined the employee on March 18, 1998.
  In his report, Dr. Klecan found the employee was suffering no psychiatric disorder.
  Dr. Klecan felt the employee’s alcohol use had been a significant source of stress.
  He believed the employee’s work stress was a significant, but not predominant cause of any mental injury the employee may have suffered in 1995-1996.

We ordered a second independent medical examination (“SIME”)
 of the employee by psychiatrist Greg McCarthy, M.D., on June 2, 1998.  In his SIME report, Dr. McCarthy diagnosed the employee to have suffered Major Depressive Disorder, Single Episode, in full remission, and Alcohol Abuse in Full, Sustained Remission.
  Dr. McCarthy felt that the employee’s work relationship with his supervisor was the primary stressor causing his depression.  He felt the employee had no objectively-measurable changes in his condition for at least 60 days, as of May 24, 1996.
  Dr. McCarthy did not believe the employee’s work situation was unusual or extraordinary, except for the “whistle-blowing concerning his supervisor.
  He felt the employee was medically stable and able to return to work.
   

On October 10, 2003, the employee filed an affidavit of attorney fees and legal costs totaling $10,319.70.   

As a preliminary matter in the hearing on October 16, 2003, the employee argued the employer had not timely raised its defenses that the employee’s claim should be barred under the statutes of limitation at AS 23.30.105(a) and AS 23.30.110(c), and under the equitable doctrine of laches.  The employer argued it had raised and preserved these defenses in its early pleadings, and that those issues should be decided by us.  

Following the mediation report on March 1, 1996,
 the employer, the union, and the employee signed a Letter of Agreement transferring the employee to the university power plant, under other supervision, removing certain memos of his supervisor from the employee’s personnel file, and awarding the employee certain back pay, and setting up a unique mediation procedure for the employee, if he has further, unresolved disputes.
  After the employee’s transfer, the record reflects no further grievances or progressive discipline until his retirement. 

At the hearing on October 16, 2003, Dr. Blanford testified the employee had a family history of mood disorder, and probably had a predisposition.  Nevertheless, he testified that to a reasonable degree of medical certainty, the predominant cause of the employee’s mental illness was work stress.  He testified he found the employee’s depressive disorder medically stable on May 21, 1996, and at the time believed the employee suffered no PPI.  However, at the hearing, he testified he has not yet actually attempted to rate the employee for possible PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”).  He testified he last treated the employee in 1998.  He testified the employee’s work-related single-episode depression likely made him more susceptible to recurring episodes of depression.  

In the hearing the employee and several co-workers and a union representative testified concerning disparate treatment of the employee.  The employee testified he had been subjected to unusual and extraordinary treatment.  He argued the evidence shows he had been harassed, discriminated against, and intimidated, and that the employer’s actions had not been taken in good faith.  He argued this treatment was not a result of his work product, but a result of his union activities.  

We issued an interlocutory decision and order on November 5, 2003,
 finding that neither AS 23.30.110(c) nor the equitable doctrine of laches bars the employee’s claim.  We allowed the parties to submit additional three-page briefing by November 17, 2003, concerning the statute of limitations at AS 23.30.105(a).

We issued AWCB Decision No. 03-0283 on December 12, 2003, finding that unusual and extraordinary work stresses caused the employee to suffer a single episode Major Depression.  We found the employee’s claims are not barred by the statute of limitation at AS 23.30.105(a).  We denied the employee’s claims for PPI benefits and penalties.  We ordered the employer to provide the employee TTD and TPD benefits, under AS 23.30.185 and AS 23.30.200, for periods of disability between July 19, 1995 and May 21, 1996.  We directed the parties to attempt to determine and stipulate to the periods of temporary total and partial disability between those dates, based on the medical restrictions and the employee’s wage records.  We kept the record open to receive the parties’ stipulation for 28 days following the filing of that decision and order.   We ordered the employer to provide benefits for the employee’s counseling, medical and psychiatric care, and any related transportation under AS 23.30.095, between July 19, 1995 and May 21, 1996.  We awarded interest on benefits due and not timely paid.  Based on the employee’s affidavit, we awarded the employee attorney fees and legal costs, under AS 23.30.145, totaling $10,319.70.

On December 16, 2003, the employee filed a Petition for Reconsideration under AS 44.62.540, requesting that we modify our December 12, 2003 order to award the employee $552.50 in additional legal costs for the testimony of Dr. Blanford in the October 16, 2003 hearing.
  In the petition, the employee asserted the costs for producing Dr. Blanford as a witness was not know until the hearing was completed.  Appended to the petition, the employee attached an affidavit of legal costs, affixed to billing sheets from Dr. Blanford dated November 11, 2003 and reflecting charges for consultation, records review, and testimony, totaling $552.50.  We closed the record to consider this petition when we next met, December 17, 2003, our last hearing day before the expiration of our authority to reconsider our decision under AS 44.62.540.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
RECONSIDERATION 

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employee's Petition for Reconsideration, we have examined the written record of this case, the hearing testimony, and our December 12, 2003 decision and order.  This petition asserts a claim for additional legal costs for the hearing testimony of the employee’s treating psychiatrist, Dr. Blanford.  AS 23.30.145(b) and 8 AAC 45.180(f) specifically govern the award of legal costs.  Accordingly, we will exercise our discretion to reconsider this decision under AS 44.62.540 in order to consider the claim for additional legal costs under those provisions.

II.
LEGAL COSTS 

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180(f) provides, in part:


The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:

(1)  costs incurred in making a witness available for cross-examination . . . .

In our December 12, 2003 decision, we found the payment of the benefits claimed by the employee was resisted by the action of the employer.
  We found the employer liable for the claimed benefits; consequently, we can award legal costs.
  The employee’s fee affidavit itemizes $552.50 in additional legal costs expended in securing those benefits.  

We have again considered the nature, length, and complexity of the testimony provided by Dr. Blanford, the resistance of the employer, as well as the amount of benefits resulting from the hearing, we find the above-claimed legal costs were reasonable for the testimony and evidence provided by this witness in the employee’s largely-successful prosecution of his claim.  We will award a total of $552.50 in additional legal costs under AS 23.30.145(b) and 8 AAC.45.180(f).  We are issuing this order within the time limits imposed by AS 44.62.540(a).  However, in the event the employer files a timely answer under 8 AAC 45.050(c)(2) to the employee’s petition, we will retain jurisdiction for reconsideration of this order under AS 44.62.540.

ORDER

Under AS 44.62.540, we reconsider AWCB Decision No. 03-0283 (December 1, 2003).  We award the employee $552.50 in additional legal costs under AS 23.30.145 and 8 AAC 45.180(f), as indicated above.  All other aspects of that decision and order are affirmed.


Dated at Fairbanks, Alaska this 31st day of December, 2003.





ALASKA WORKERS' COMPENSATION BOARD

      





/s  William Walters







____________________________                                






William Walters, Designated Chairman







Not available for signature







____________________________                                






John Giuchici, Member







/s  Dorothy Bradshaw







____________________________                                  






Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of JOHN E. ORBECK employee / applicant; v. UNIVERSITY OF ALASKA, FAIRBANKS, self-insured employer / defendant; Case No. 199514747; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 31st day of December, 2003.

      






/s  William Walters

                             

   _________________________________

      






William Walters, Hearing Officer
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