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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RAYMOND P. LEDDON, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

CABINET DOCTORS, INC.,

                                                  Employer,

                                                   and 

REPUBLIC INSURANCE,

                                                  Insurer,

                                                            Defendants.

	)
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)

)

)

)

)

)
	          FINAL

          DECISION AND ORDER

        AWCB Case Nos.  200214609
                                        200223821

        AWCB Decision No.  03-0310  

         Filed with AWCB Anchorage, Alaska

         on December  31,  2003



On December 10, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ proposed Compromise and Release  (“C & R”) agreement.  Attorney Michael Patterson represented the employee who appeared in person at the hearing.   Representing the employer/ insurer was Jackey Hess, adjuster, Northern Adjusters.  The record was closed at the conclusion of the hearing.   

ISSUES

1.  Should the Board order an independent medical evaluation of the employee’s knee condition?


2.  Should the Board approve the proposed C & R agreement under AS 23.30.012?


SUMMARY OF THE EVIDENCE
            The employee, at age 39, sustained injuries on or about January 22, 2002, July 25, 2002 and December 10, 2002, during the course and scope of his employment.  The employee worked as a installer for the employer, a cabinet making business.  

             On January 22, 2002, the employee went to the Alaska Regional Hospital emergency room for back pain which was diagnosed as “lumbar strain”.  No claim was filed with regard to this condition.             

             The employer accepted the July 25, 2002 right knee claim and began paying Temporary Total Disability (TTD) September 28, 2002.
  The employee was diagnosed as suffering from “patellofemoral chrondromalacia” on August 8, 2002.
   He also suffered from low back pain which he believed to be work related.  

            The employee suffered another back strain on December 10, 2002. A notice of injury was filed regarding this injury and it was accepted as a claim by the employer.  X-rays of his lumbar spine taken December 13, 2002, showed mild degenerative changes.
  

            The employee’s right knee was treated with medications, pool and physical therapy and activity modification.
  A bone scan was done which showed osteoarthritic or posttraumatic arthritic changes in both knees.
  An MRI
 of the right knee showed  “No acute abnormality”, “…major cartilaginous and ligamentous structures appear in tact” with a “probable old injury to lateral collateral ligament” noted.
  The employee was released to return to modified work on October 22, 2002.

             The employee was seen by Charles Brooks, M.D., for an employer’s medical evaluation on January 29, 2003.
  After reviewing the employee’s medical records and performing a physical examination, he concluded that the employee’s low back pain was related to a 1987 back strain and, in any event, his current aggravations of this lumbar strain were not work related.
  He went on to ascribe the employee’s knee conditions to genetics, aging and excess body weight.
  With regard to the employee’s complaints of anterior knee pain, Dr. Brooks concluded that these problems were not work related but related to patellofemoral malalignment, chrondromalacia and psychological factors.  Dr. Brooks concluded that the employee’s employment was not a substantial factor in his knee pain.  Dr. Brooks rated the employee’s patellofemoral condition as a 1% whole person impairment for the left knee and 2 % whole person impairment for the right knee.
 He did not consider these impairments to be work related but to be congenital and degenerative.  The employee was declared medically stable as of January 29, 2003.  Based on Dr. Brooks’ conclusions, the employer controverted all the employee’s benefits as of February 13, 2003.

            Dr. Frost again saw the employee February 20, 2003.  He noted the employee’s knee X-rays were essentially normal with the exception of lateral subluxation of both patellae and slight lateral lift.
  Because the employee’s condition was not improving with nonsurgical treatment, Dr. Frost explained to the employee the options associated with surgery, particularly for the right knee condition.  The employee had not opted for surgery at the time of the hearing.  He also has not filed a claim for any left knee condition.

            The employer has paid the employee $9,271.08 in TTD benefits from September 28, 2002 through January 28, 2003.  The employer also paid medical benefits for the employee totaling $11,381.63.  At the time of the hearing, the employee had returned to work as of April 21, 2003 as a Field Technician/Quality Control Inspector/ Field Supervisor.  He was not considered to be eligible for reemployment benefits.  

            A dispute exists between the parties as to whether the employee’s back and knee conditions are work related.  The employee believes his conditions are work related while the employer maintains that they are not.

            The parties propose a Compromise and Release Agreement which would pay the employee $18,107.14.  The employee receives $6,107.14 in TTD benefits from the time benefits were controverted until he returned to work.  The remaining $12,000 is related to the employee’s release of medical benefits.  Medical benefits would be left open for the right knee condition and released as to all the employee’s other conditions.  The employer agrees to pay for two right knee surgeries due to the work injury for the employee and for eight weeks of TTD for each recuperation period.  The employee also waives any right he may have to obtain a PPI rating as a result of the knee surgeries.  The employer would also pay various outstanding medical expenses which the employee has incurred.
  The Second Injury Fund would be compensated.  The employee’s attorney’s fees will be paid by the employer.

               The proposed agreement was reviewed by the Board and questions were raised about whether limiting the employee’s recovery period to eight weeks of TTD was sufficient to meet the employee’s recovery needs.  In addition, the issue was raised as to whether $12,000 offered in the agreement was sufficient to meet the employee’s future medical needs with respect to non-knee related conditions.  The agreement was rejected by letter dated October 2, 2003.

               The parties requested a hearing regarding the proposed C & R agreement.  At the hearing, the employee testified regarding the agreement.  The employee receives primarily chiropractic care for his back.  If the agreement is approved, he would use the proceeds of the settlement for chiropractic care for his back on an “as needed” basis.
  Since the employee has returned to work on April 21, 2003, the employee has not missed work due to either his back or knee conditions.  His new job takes into account his work restrictions.  As the employee believes his back and knee conditions have stabilized, he considers the Compromise and Release Agreement to be in his best interest.  Although the employee hopes to obtain coverage through his wife’s employer’s medical insurance, his status regarding her coverage has yet to be determined. He believes eight weeks of TTD will be sufficient to cover time loss associated with any future recuperation period.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides in part: 


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer.... The agreement shall be approved 
by the board only when the terms conform to the provisions of this chapter.... The board may approve lump‑sum settlements 
when it appears to be to the best interest of the employee or beneficiary or beneficiaries.

            8 AAC 45.160(e), provides, in part:


Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 

            In Clark v. Municipality of Anchorage, 777 P.2d 1159, (Alaska 1989), the Alaska Supreme Court directed the Board to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  The Board has consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers' compensation benefits.  See, e.g.,  Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999),  Viens v. Locate Call Center of Alaska., AWCB Decision No. 98-0013 (January 20, 1998),  Costlow v. State of Alaska, D.P.S., AWCB Decision No. 93-0074 (March 25, 1993). 

            Under our regulations, at the time we consider a proposed agreed settlement we must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee's best interest. 8 AAC 45.160.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, we do consider it as one piece of evidence in reaching our decision.   We make our decision on the proposed settlement based on the evidence before us including the employee’s testimony regarding his circumstances.   


The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  This presumption also applies to claims for continuing medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).


To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).   In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).     


Applying these considerations to the instant case, the Board finds that the employee has satisfied the Board’s concerns regarding waiver of medical benefits.  The agreement in this case will allow the employee to have funds to purchase chiropractic care for his back on an “as needed” basis.   We note that his lower back treatment which involves primarily chiropractic care can be obtained through the proceeds of the C & R Agreement.

             We also find that our concerns regarding the employee’s left knee condition were addressed by the employee who feels that his main problem relates to his right knee condition. He has indicated that his knee conditions have stabilized since they first occurred in 2002. The employee has available to him two surgeries for his right knee and eight weeks TTD associated with each surgery.  Although the medical records discuss his left knee condition, he has not filed a claim for a left knee injury.  Taking these circumstances together and giving considerable weight to the employee’s explanation as to his current status, the Board finds that approval of the agreement is in the employee’s best interest.  We further conclude that given our approval of the Compromise and Release Agreement, no independent medical examination will be required.  


ORDER

1.     We decline to order an independent medical evaluation.


2.    We will approve the Compromise and Release Agreement as offered by the parties based on the employee’s testimony and our finding that the Agreement is in the employee’s best interest pursuant to AS 23.30.012 and 8 AAC 45.160.


Dated at Anchorage, Alaska this 31st  day  of  December,  2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






Phil Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

              I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RAYMOND P. LEDDON, employee/applicant, v. CABINET DOCTORS, INC., employer, and REPUBLIC INSURANCE, insurer/ defendants; Case Nos. 200214609 and 200223821; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of December, 2003.

                             

   _________________________________

      




                      Robin Burns, Clerk
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� Mark Malzahn, PAC, August 8, 2002 report


� December 13, 2002 lumbar spine X-ray


� September 25, 2002 Frost report


� October 4, 2002 Frost report and October 4, 2002 Ladyman report


� magnetic resonance imaging
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� His limitations included no squatting, kneeling or climbing as per PA Malzahn in October 4, 2002 report.
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� February 13, 2003 controversion notice


� February 20, 2003 Frost report


� The amount of these outstanding medical expenses was $4,282.60.
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