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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CATHERINE  BREWSTER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE, 

(Self-Insured)                            Employer,

                                                            Defendant.
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)
	          FINAL DECISION AND ORDER

        AWCB Case Nos.  199629024M, 199828961
        AWCB Decision No.  04-0002

         Filed with AWCB Anchorage, Alaska

         on January 2, 2004



We heard this matter at Anchorage Alaska on November 18, 2003.  Attorney Joseph Kalamarides represented the employee.  Attorney John Harjehausen represented the employer.  The parties agreed to keep the record open to allow the employee an opportunity to file a comprehensive, conforming affidavit of fees.  We closed the record on December 2, 2003 when we next met.  


ISSUE

Whether the employee’s ongoing back complaints, and associated need for additional medical and timeloss benefits, are related to her work with the employer.  


SUMMARY OF THE EVIDENCE

The employee began working for the employer in the Police Department as a Patrol Officer on January 2, 1979.  She worked consistently in that position until her medical retirement on December 3, 1998.  


On November 14, 1996 the employee injured her shoulder and neck while moving a deceased person from a scene, in heavy snow.  After the employee and three other officers moved the body, the employee complained of neck and shoulder pain.  The employee testified that she treated conservatively with home remedies and eventually sought medical attention on January 12, 1997.  After realizing her complaints dated to the November 14, 1996, the employee related her complaints to that date and filed her report of Occupational Injury or Illness on January 23, 1997. 


The employer has accepted liability for the employee’s neck and shoulder complaints and has paid, and continues to pay, benefits related to those areas.  The employee has subsequently developed lumbar, or low back, complaints which she relates to the November, 1996 incident/injury.  The employer disputes the lumbar complaints are related to the 1996 incident/injury and has denied liability for medical and related benefits to the 1996 event.  That dispute is the subject of the present controversy.  


The medical reports of record note the employee has received chiropractic treatment for her neck and low back since May of 1982.  The employee testified at the November 18, 2003 hearing that she has received chiropractic care for her neck and back since she began working for the employer approximately one or two times per month.  She estimated that she has had chiropractic manipulations approximately 300 times during that timeframe.  


The employee testified that the pain she suffered on November 14, 1996, was unlike any pain she had encountered before.  She testified that she filled out a form that day, detailing the incident, and then sought chiropractic care (as she had since at least 1982).  She testified that she did not receive relief from her pain on that visit.  


As referenced above, disputes arose between the employee’s and the employer’s physicians;  ultimately, a second independent medical evaluation (SIME) was ordered by the Board based on these disputes.  On June 22, 2002, Thomas L. Gritzka, M.D., performed the SIME at the Board’s request.  Dr. Gritzka was provided with a complete set of the employee’s medical records which he summarized in his report.  Dr. Gritzka summarized the employee’s medical reports from January 12, 1997 to his evaluation on June 22, 2002 as follows:  

On January 12,1997, the patient sought medical attention in the emergency department at Alaskan Regional Hospital. She was diagnosed by Michael Levy, M.D., as having a "cervical strain, possible cervical disk disease.”  A report of injury was submitted. 

Dr. Levy ordered a cervical spine MRI scan which was reported to show at C5-6 left paracentral and foraminal disk protrusion and a broad-based posterior disk protrusion at C6-7. 

The patient states on November 14, 1996, she had reported her injury. 

The patient was seen by Louis L. Kralick, M.D., at Anchorage Neurosurgical Associates. Dr. Kralick referred the patient for physical therapy at Active Therapeutics Inc. 

The patient states she was followed by Dr. Kralick until he broke his leg. 

On February 13, 1997, Dr. Kralick recommended that the patient continue to have physical therapy. He recommended a selective nerve block on the left at C5-6 on February 18, 1997. 

On February 20, 1997, Dr. Timothy I. Cowen, Dr. Kralick's associate, reviewed the patient's MRI scan and recommended a C5, C6 anterior cervical diskectomy and fusion. 

On February 24, 1997, Dr. Cowen performed a C5, C6 anterior cervical diskectomy, removal of posterior inferior C5 using microscopic dissection with C5-6 fusion, using autologus iliac crest bone graft, tricortical structure, left. 

The patient states she was off work for about six months after the first surgery. She then returned to work. She states she was directing traffic and she abducted her right upper extremity to a horizontal position. She states her right upper extremity fell to her side and she went back to Dr. Cowen 

This incident occurred on November 26, 1997. A cervical spine MRI scan performed on March 11, 1998, ordered by Dr. Cowen showed that the patient had a diskectomy and fusion at C5-6. There was slight progression of disk protrusion and spondylitic changes at C6-: 7 with cord compression and right lateral recess and neuroforaminal encroachment 

On April 30, 1998, Dr. Cowen stated that the patient had been to Hawaii and while there had developed severe neck and right arm pain and also low back and leg pain. At that time he recommended an MRI scan of the lumbar spine. 

On May 1, 1998, a lumbar spine MRI scan was performed and showed a mild disk bulge at L4-5 with dissection of the L4-5 disk and mild neuroforamina1 impingement. 

The patient states she has had low back pain starting some time after November 14, 1996, but she cannot recall exactly when she became aware of the back pain. She states she was aware of some low back pain but her neck pain was overriding and much more severe. 

Dr. Cowen, after the MRI scan, referred the patient to Dr. Tang at the Columbia Alaskan Regional Hospital Pain Clinic. 

On May 7, 1998, Dr. Tang performed a left cutaneous femoral nerve block. He diagnosed a possible bilateral sacroiliac joint syndrome and possible bilateral neuralgia paresthetica.  He attributed the neuralgia paresthetica to wearing a heavy belt at work. 

Dr. Cowen followed the patient for her neck and low back conditions. 

On May 18, 1998, the patient had a C6- 7 nerve root block. 

On May 27, 1998, the patient was reevaluated by Dr. Tang for a possible sacroiliac joint injection but the patient had no driver with her at that time so Dr. Tang did not perform the sacroiliac joint injection.

On June 10, 1998, the patient had a C6 and C7 anterior cervical diskectomy and fusion. The microscopic description of the material removed from the patient's intervertebral disc according to Randy VanAntwerp, M.D., pathologist, was "chondrocalcinosis" (pseudogout) with degenerative features. 

The patient had an abdominoplasty under the same anesthesia as the anterior cervical diskectomy and fusion. 

On June 20, 1998, Dr. Tang performed a left sacroiliac joint injection. 

Dr. Cowen kept the patient off work July 23, 1998, and stated he was not sure that she would ever be able to go from light duty to regular active duty. 

On September 22, 1998, the patient was evaluated at Rehabilitation Medicine Associates by Michell Gevaert, M.D., physiatrist. Dr. Gevaert diagnosed a left C6 radiculopathy and bilateral C7 radiculopathy. Both of these procedures resulted in fusions so that the patient had a two level fusion from C5 through C7. He rated the patient to have a fifteen (15) percent impairment of the whole person for the first surgery and a fifteen (15) percent impairment of the whole person for the second surgery which resulted in a combined impairment of twenty-eight (28) percent of the whole person. 

The patient was followed by Dr. Cowen, who, in a hand-written note apparently done September 24, 1998, stated that the patient had had low back pain since her surgery. He states that subsequent to her cervical surgery she was cautious about cervical rotation and tended to do whole body or truncal rotation which she feels aggravated her back pain. 

The patient was referred to physical therapy following her second cervical surgery. She went to Chugach Physical Therapy. 

On July 29, 1999, Dr. Cowen reported that the patient had bilateral trapezius pain. 

On November 5, 2000, a cervical spine MRI scan was performed and reported to show: 

1. Postoperative anterior surgical fusion at C5-6 and C6- 7. 

2. Small central disk protrusion about 3 millimeters at C4-5. 

3. No significant spinal foraminal stenosis identified. 


On January 24,2001, Dr. Cowen referred the patient to the Advanced Pain Center of Alaska. 


Dr. Lawrence Stinson made the following diagnoses:

1. Myofascial pain with symptomatic trigger points in the bilateral upper trapezius and right rhomboid area.

2. Cervical facet arthropathy.  

Dr. Stinson recommended upper thoracic and cervical epidural steroid injections.  He referred the patient to Robert Trombley, Ph.D., clinical psychologist.  

On February 8, 2001, the patient had a cervicothoracic epidural steroid injection.  

Dr. Trombley taught the patient biofeedback. 


On March 29, 2001, the patient had another cerviocothoracic epidural steroid injection.  

On June 7, 2001, the patient was referred for physical therapy at the physical therapy facility at Advanced Pain Therapeutics. She was seen by Esteban Azevedo, P.T. 

On June 18, 2001. Dr. Stinson made the following diagnoses: 

1. Cervical multilevel facet and discogenic responsive to epidural steroid injections. 

2. Lumbar discogenic pain, now predominating (because of) the symptomatic improvement of the upper thoracic and cervical region.

On June 22, 2001, a lumbar MRI scan was obtained and showed mild degenerative annular bulging at L4 and L5, no focal disk protrusion or significant canal or foraminal stenosis and mild to moderate posterior facet degeneration at L4-5. 

Dr. Stinson recommended lumbar diskograms. 

On July 10, 2001, lumbar diskograms were performed. The L3-4 disk was reported to be normal. There were Grade II degenerative changes at L4-5 and a Grade III annular tear posteriorally to the left of the midline. At the 1L5-S1 level there were Grade I disk degeneration with Grade II annular tears. This study was interpreted by Dr. Julee Holayter, M.D. 

Dr. Stinson had performed the injections and diagnosed a negative provocative diskogram at L3-4 and L4-5 and a positive provocative diskogram at L5-S1. 

On July 11, 2001, Dr. Stinson recommended intradiscal electrothermal therapy (I.D.E.P.) [IDET] procedure. While undertaking that, he referred her to Dr. Trombley for psychological clearance.  


On August 23, 2001, Dr. Stinson reported that Dr. Trombley had found her to be an appropriate candidate for the I. D.E.P. procedure. 

On August 24, 200l, Dr. Stinson performed this I.D.E.P. at L4-5 and L5-S1 followed by a post I.D.E.P diskogram. He reported that the post I.D.E.P. diskogram at L4-5 was unremarkable but there was some backflow (leakage) along the needle track with extravasational dye at L5-SI. 

On September 19, 2001, Dr. Stinson referred the patient to Advanced Pain Therapeutics for ongoing physical therapy. He continued to follow the patient. 

On November 21,2001, Pr. Stinson made the following diagnoses: 

1. Recovery, from previous L4-5, L5-S 1 intradiskal electrothermatherapy with resolution of her primarily discogenic pain. 

2. Symptomatic facet athropathy.

3. Increased awareness of cemcal and upper thoracic symptomatology.

Dr. Stinson indicated the. patient might be a candidate for radiofrequency rhizotomy of the facetal nerves. 

On December 6, 2001, Dr. Stinson performed injections on the right at L3-4, L4-5, and L5-S1 and on the left at L5-S1. He noted that the patient filled in a pain log afterwards for three days. 

On December 19, 2OOl, Dr. Stinson recommended radiofrequency ablation of the medial branch nerves innervating the right L3-4, L4- 5, and L5-S1 facet joints. 

The patient was followed two weeks later by radiofrequency ablation of the nerves to the left L5-S1 facet. 

On January 10, 2002, Dr. Stinson performed a radiofrequency ablation of the right L2, L3, L4, L5, and S1 and branch nerves. 

On January 24, 2002, Dr. Stinson performed a left L5-S1 medial branch radiofrequency ablation. 

On February 2, 2002, the patient was seen at Medical Evaluations of Alaska by Ilmar Soot, M.D., orthopedic surgeon at the request of Ms. Bobbie Grimith, adjuster for the Municipality of Anchorage. 

Dr. Soot made the following diagnoses: 

1. Low back pain, secondary to degenerative disk disease. 

2. History of cervical disk protrusions, post laminectomy.

3. History of depression. 

4. History of migraines. 

Dr. Soot opined that the patient's degenerative disk disease in the low back probably was not significantly related to the November 14, 1996, injury. Dr. Soot opined that the patient probably would have developed back pain sooner if the event of November 14, 1996, had been a substantial etiologic factor. He used the double negative construction in his answer to question one opposed by Ms. Grimith but it appears that he meant the patient would probably have become symptomatic sooner than she did if the event of November 14, 1996, had been a substantial or etiologic factor for her low back condition. He thought the patient probably would have some lumbar degenerative changes. He recommended a more active conditioning routine for her low back, which the patient had already started on and he agreed with that. He did not think the patient was medically stationary with regard to her low back condition, but that the low back condition was not the result of the November 14, 1996 injury. He stated that the probability was that her present problem was degenerative disk disease and her low back was not an injury-related problem. 

Dr. Stinson continued to follow the patient. He prescribed some Zanaflex for the patient on February 6, 2002. 

The patient states since February 2002 Dr. Stinson has done some Botox injections into her low back which made her back more painful. She thinks the Botox injections were done about May 9, 2002. She continues to see Dr. Stinson.


Dr. Gritzka responded to the following question:  “Was Ms. Brewster’s work-related injury in 1996 and/or her physical activities employed as a police officer for some 18 years with the Municipality of Anchorage the substantial factor in causation of her low back injury?” as follows:  


In regards to the patient’s work-related injury of 1996 as a substantial factor in the causation of her low back injury, there is no direct relationship in the literature reported between cervical injuries and the development of degenerative changes in the lumbar spine.  The patient states, however, that after she had her cervical fusion while driving or turning her trunk she would have to rotate her whole body and at least in the sitting position, in a car for example, would rotate her low back.  This is a potential cause for aggravation of an antecedent lumbar degenerative condition.  The question is dosage if the patient had to rotate or twist her trunk more in a sitting position than would an average individual performing average activities of daily living, then her low back condition could be deemed an aggravation of an antecedent lumbar degenerative changes with the aggravation being due to the injury of 1996.  


As to whether the patient’s physical activities while employed as a police officer for 18 years for the Municipality of Anchorage being a substantial factor in the causation of her low back injury, lumbar degenerative disk disease and lumbar spondylosis is not a recognized occupational hazard of police work.  Again, this is a question of dosage.  If the patient’s work activities involved more than an average amount of lifting carrying, stooping, and bending that would be encountered the activities of daily living or if she spent long hours in a patrol car subjected to the vibrations of an internal combustion engine (whole body vibration is a risk factor for low back pain), then the patient’s work activities probably would be at least a contributing factor to her low back condition. 


Dr. Gritzka opined that, in his opinion, the employee’s work activities did not aggravate, accelerate, or combine with a preexisting condition, her low back condition. Dr. Gritzka did not feel that any additional medical or diagnostic treatment was indicated or recommended.  (Dr. Gritzka June 22, 2002 report at 11-12).  In response to the following question:  “Do you believe all the testing, treatment, surgery, etc., that Ms. Brewster has undergone for her low back since the date of injury in 1996 has been reasonable and necessary to treat her work-related low back injury?” Dr. Gritzka responded as follows:


Ms. Brewster has had an extensive amount of unusual controversial therapy to her low back.  The I.D.E.P. is a hotly debated item in the orthopedic and neurosurgical literature at this time.  Depending on whose study you read the results range form 99 percent good results (as reported by the developers of the procedure) to a 40 percent good result.  In general, it is thought that this procedure is of marginal value.


With regard to the radiofrequency ablation technique, this idea has been around since at least the mid 70’s and is in and out of vogue.  Generally, the problem with the procedure is that it is short lived.  It may relieve back pain for about six weeks but at that time the ablated nerves begin to recover and the person’s pain returns.  Further there is some concern that the ablating the nerves to the facet joints will cause them to undergo accelerated degeneration in a manner of a Charcot joint.  The radiofrequency ablation procedure is a controversial procedure as well.  


With regard to the Botox injections that he patient has recently had, I think this would have to be considered an experimental procedure.  On the surface, it does not make much sense to denervate a muscle which may be protective of an arthritic spine.  In other words, a flaccid floppy back would seem more likely to develop arthritic changes in the facet joints than a spine with normal muscle support. 


Dr. Gritzka concluded that, in his opinion, the employee should not expect any measurable improvement for her low back condition.  He recommended the employee maintain an active, healthy lifestyle to relieve her chronic low back pain.  (Id. at 13).  


Lawrence Stinson, M.D., testified by deposition on November 5, 2003, regarding his treatment for the employee.  He testified that he first ordered a lumbar MRI on June 22, 2001, and prior to that he had predominately treated the employee’s cervical complaints.  (Dr. Stinson dep. at 8).  Dr. Stinson stated that he believed that the employee’s lumbar complaints were always present, but secondary to her cervical complaints.  (Id. at 9).   Dr. Stinson testified that he performed the IDET procedure on two levels of the employee’s lumbar spine on August 24, 2001.  On January 10, 2002 he performed radiofrequency ablation at L3-4, L4-5, and L5-S1.  In February of 2002, Dr. Stinson performed a Botox procedure on the employee’s low back.  (Id. at 12-14).  


Dr. Stinson opined that the employee’s low back pain was related to the 1996 body removal incident.  At 16-17 he explained as follows:  


I had talked to Cathy before when she originally came to see me for more of the cervical-type symptoms, and then her lumbar symptoms predominated.  And we had talked in detail, and she stated that it was right after that incident, and that was back in 2001, that not only did it exacerbate her symptoms there, but she also felt her back was injured, sore, symptomatic.  But she was also kind of, and pardon this term, but macho, and didn’t want other people to know about it; she was a police officer and was trying to work through her neck pain as well, but that got to the point where she had to be seen.  But she felt at that time she had injured her back, but was trying to hopefully let it go away. 


And I guess once it was overshadowed by the cervical symptoms, it essentially was subclinical to her.  But once the other symptoms were brought under control it became obvious that that was more of a problem than what she originally thought.


Q.
Does the fact that there is no mention in the medical records of low back pain until approximately April 30th, 1998 change your opinion at all?


A.
No.


Q.
Doctor, the next part of this question is whether or not this incident either aggravated or accelerated the process to cause the pain, and you said yes?


A.
Yes.


Dr. Stinson testified that in his opinion, the employee’s work as a police officer for 18 years was a substantial factor in causing the employee’s low back condition.  In addition, he believes that all procedures performed by him were reasonable and necessary and related to her work injury.  (Id. at 18-19, 38).   Dr. Stinson stated that it was possible that the employee’s low back, annular tear occurred in 2000 or 2001.  (Id. at 42).  However, he did not attribute the employee’s annular tear to riding in a police vehicle or wearing a police belt.  (Id. at 44).  


Ilmar Soot, M.D., testified via deposition on October 2, 2003, regarding his examination of the employee (for the employer) on February 2, 2002.  Dr. Soot opined that the employee’s work activities in 1996 did not have any correlation to her low back complaints, and that the employee suffers from degenerative disc disease.  Specifically, Dr. Soot testified: “It is not probable that the work activity as described was something that was a major or significant contributing factor to the degenerative disc disease in the lower back.”  (Dr. Soot dep. at 14).  


Dr. Soot observed that, other than one report on May 7, 1998 after a trip to Hawaii, there are no reports of complaints of back pain between 1996 and January of 2001.  (Id. at 15-16).  He concluded that the employee’s work activities for approximately 20 years, were not a factor in her developing degenerative disc disease.  (Id. at 18).  Dr. Soot agrees with Dr. Gritzka that police work, in general, is not a recognized occupational hazard for degenerative disc disease. (Id. at 20).  Finally, Dr. Soot opined that the treatment provided by Dr. Stinson (IDET, radiofrequency ablation, and Botox), were not reasonable or necessary as related to the employee’s work injury.  (Id. at 29-30).  Dr. Soot acknowledged that work activities as a police officer could cause a degenerative process to become more symptomatic.  (Id. at 31-32).


Caroline Stevens, a patrol officer with the Municipality, testified by deposition, at length, on November 7, 2003.  She has known the employee for 14 years.  She explained the physical requirements of being a patrol officer, and the gear that is required to be worn while working.  Ms. Stevens testified that the employee worked in a higher area of confrontation than others.  (Stevens dep. at 29).  Ms. Stevens believes most patrol officers suffer from low back complaints.  (Id. at 92).  The employee testified at the November 18, 2003 hearing, and corroborated Ms. Stevens’ testimony regarding the rigors of police work.  


The employee (and Ms. Stevens) testified that the required police gear weighs between 30 and 50 pounds, and is required to be worn up to 12 hours per day.  The employee also testified that she has been medically retired from the police department since December of 1998.  


In support of her claims, the employee argues that the employer has failed to completely rule out the employee’s work was a substantial factor in causing her low back complaints.  The employee asserts that the preponderance of the evidence establishes that her low back condition is related to either the 1996 injury, or her work in general over 18 years of service.  


The employer argues that because Dr. Stinson’s opinion is based on speculation, it should be discounted, and given lesser weight.  The employer asserts that the treatment provided by Dr. Stinson was not reasonable or medically necessary.  Finally, the employer argues that the employee’s previous complaints of low back pain were reported after “making beds, shoveling snow, performing yard chores” and other housework.  The employer requests we deny and dismiss the employee’s low back claims (and related benefits), as not work related, and not compensable.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of Dr. Stinson, that the employee’s low back condition is work-related, is sufficient to attach the presumption of compensability. We next determine whether the presumption is rebutted.  We find, based on the opinions and testimony of Drs. Gritzka and Soot, that the employee’s 1996 work injury, or her work in general, is not a cause of her degenerative condition, and is not compensable. 


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the 1996 injury, or her work in general, is the cause of her current low back complaints.  We conclude she has not.


We give less weight to Dr. Stinson’s opinion that the employee’s low back condition “could” be work related.  AS 23.30.122.  We find Dr. Stinson’s opinions and testimony are speculative, and based on the employee’s subjective complaints, nearly three years after she ceased working as a patrol officer.  We find it highly unlikely that Dr. Stinson, or any doctor, would opine that any treatment he provided was not medically reasonable or necessary.  


We give more weight to the opinions of Drs. Soot and Gritzka, as corroborated by Dr. Soot’s deposition testimony.  (Id.)  Both doctors opined that police work in general did not pose an increased risk of degenerative disc disease than the general population  (similarly, Dr. Stinson could not identify any specific findings).  

Furthermore, Drs. Soot and Gritzka noted the virtual lack of any low back complaints between 1996 and 2001, nearly five years.  In addition, based on the employee’s own testimony, she has sought chiropractic relief for her back since 1979, getting approximately 300 visits up to 1996.  


We find the lack of any documented complaints of low back pain to be most telling;  when back complaints were noted, they were often associated with house or yard work, not her patrol officer duties.  The low back complaints were first connected to work five years after the 1996 incident, and three years after she was deemed medically retired.  We find the record is void of any studies or evidence that work as a patrol officer in general, in any way aggravates a degenerative process.  We conclude the employee’s low back complaints are not related to the 1996 work-related injury, or her 18 years working as a patrol officer.  All claims associated with the employee’s low back or lumbar complaints are denied and dismissed. 


ORDER

The employee’s low back complaints are not related to her 1996 work-related injury or her work in general.  All claims associated with the employee’s low back or lumbar complaints are denied and dismissed.


Dated at Anchorage, Alaska this 2nd day of January, 2004.







ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,






     Designated Chairman
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S. T. Hagedorn, Member

DISSENT OF MEMBER ABSHIRE


I respectfully dissent from the majority’s conclusion regarding the employee’s low back condition.  I found the employee to be a credible witness, and believe that her 18 years serving as a patrol officer, wearing a heavy belt of up to 50 pounds on a daily basis would have aggravated her low back.  I would find that the employer did not directly eliminate the reasonable possibility that her work was a substantial factor in causing her low back condition.  I find it reasonable that she would concentrate on her cervical condition first, as it was the predominate problem.  I respectfully disagree with my colleagues, and would find the employee’s low-back condition is compensable.  
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____________________________                                  






John Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CATHERINE  BREWSTER employee / applicant; v. MUNICIPALITY OF ANCHORAGE, employer (Self-Insured); / defendant; Case Nos. 199629024M, 199828961; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of January, 2004.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk 
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