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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KATHLEEN S. HOLLAND, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ALASKA COMMUNICATIONS SYSTEMS /

PACIFIC TELECOM INC.,

                                                  Employer,

                                                   and 

AIG INSURANCE,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case Nos.  199928721m, 

         200028701, 199828951, 200123912
        AWCB Decision No. 04-0010  

         Filed with AWCB Fairbanks, Alaska

         on January 12, 2004
          


We heard the employee's claim for benefits under the Alaska Workers’ Compensation Act, attorney fees and legal costs on December 11, 2003, in Fairbanks, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Shelby Nuenke-Davison represented the employer and insurer (collectively, "employer").  We kept the record open to receive an updated affidavit of attorney fees from the employee, which was filed on December 15, 2003.  We closed the record when we next met, December 17, 2003.

ISSUES

1.
Does the statute of limitation for giving notice of injury, AS 23.30.100, bar the employee's claim for benefits?

2.
Did the employee injure her thumbs in the course and scope of her employment?

3.
Is the employee entitled to attorney fees and legal costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

In the hearing on the December 11, 2003, the employee testified she hurt her wrists and hands while moving luggage from the Fairbanks airport, on or about October 1, 1997.  At the time of her injury she was in work travel status for her position as a customer service supervisor.  She testified that while pulling her heavily loaded luggage and work manuals over uneven ice and snow, trying to prevent the luggage from twisting and overturning, she heard snapping and felt pain in her hands.  She testified the pain persisted, and she purchased Velcro braces for her wrists, assuming the discomfort would resolve.  Because the pain and numbness in her hands did not improve, she saw orthopedic surgeon John Joosse, M.D., on November 20, 1998.

  The employee reported her wrist injuries as carpal tunnel syndrome to the employer on November 25, 1998.
 

Dr. Joosse diagnosed bilateral carpal tunnel syndrome in his report on December 10, 1998.
 Dr. Joosse performed carpal tunnel release surgeries on December 10, 1998 and February 4, 1999.
  The employer accepted the compensability of this injury, and provided benefits under the Alaska Workers' Compensation Act.

The employee returned to her work.  However, she testified in the hearing that the pain in her thumbs persisted and worsened, so she saw Michael Armstrong, M.D., on April 13, 2001, who took x-rays, and diagnosed osteoarthritis of the first carpometacarpal joints.
  The employee completed a Report of Occupational Injury or Illness concerning her thumbs on May 10, 2001.  Dr. Armstrong referred the employee to orthopedic hand surgeon Robert Lipke, M.D., who confirmed the diagnosis of osteoarthritis on May 25, 2001, and recommended a trapezial resection fascial arthroplasty with tendon transfer.
  Dr. Lipke performed the surgery on the employee's right thumb on June 13, 2001.  The employer filed Controversion Notices, denying benefits, on June 14, 2001 and July 12, 2001.
  In a chart note on July 31, 2002, Dr. Lipke noted the employee was recovering well from the surgery.
  He noted the employee probably aggravated her condition at work, breaking off osteochondral fragments carrying suitcases.
  Dr. Lipke performed the surgery on the left thumb on December 13, 2001.
  At the hearing the employee testified that her thumb condition completely resolved after the surgery.

On November 9, 2001, the employer’s medical examiner,
 orthopedic surgeon Loren Jensen, M.D.,
 examined the employee, and reported that her thumb condition was degenerative, normally only found in women, and that Dr. Lipke’s surgeries were appropriate.
  Dr. Jensen did not believe the employee’s work had substantially aggravated the condition.
  

In a chart note on January 8, 2002, Dr. Lipke agreed the employee’s thumb condition is degenerative, but to a reasonable degree of medical certainty the condition had been significantly aggravated by her work.
  Dr. Lipke again indicated he felt the lifting and hauling the employee did at work may well have broken off osteoarthritic bone spur fragments, which he discovered in his surgery.
  Dr. Lipke reiterated this opinion in a chart note on February 12, 2002.
  Dr. Lipke rated her thumbs with a 14 percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).
  

On November 6, 2002, at the employer’s request, orthopedic surgeon Alfred Blue, M.D.,
 reviewed the employee’s medical records, and reported that her thumb condition was degenerative, and that Dr. Lipke’s surgeries were appropriate.
  Dr. Blue felt the employee would have used her fingers, not thumbs, in dragging her luggage over the ground.
  Dr. Blue felt the steroids she took for her arthritis may have aggravated her arthritis, but he did not believe the employee’s work had substantially aggravated the condition.
  

At our direction, orthopedic surgeon Christopher Wilson, M.D., performed a “second independent medical examination”
 of the employee on March 4, 2003.  Dr. Wilson believed that the employee’s work activities, especially her luggage handling in late 1997 and early 1998, caused a permanent worsening of her bilateral thumb arthritis problems.
  He felt the x-ray evidence of bone fragments in the employee’s thumb joint was consistent with her reported mechanism of injury.
  Dr. Wilson felt she was medically stable and rated her thumbs with a 14 percent whole-person permanent partial impairment (“PPI”) under the AMA Guides.

On December 18, 2002, the employee was evaluated at the employer’s request by orthopedic surgeon Charles Brooks, M.D.,
 who believed the employee’s thumb condition was degenerative and probably idiopathic,
 or related to her Hepatitis C infection.
  He doubted the employee suffered significant trauma to her thumbs, and believed Dr. Wilson’s reliance on her reported injury was misplaced.
  He felt that Dr. Joosse and Lipke’s treatment was appropriate.
  Dr. Brooks agreed with Dr. Blue that the employee would not have used the thumbs in pulling her luggage.
  Dr. Brooks believed the employee’s symptoms resulted from the natural course of the degenerative condition, and did not believe the employee’s work had substantially aggravated the condition.
  He believed the fragments discovered in Dr. Lipke’s surgery were the result of arthritis, and not related to trauma.
  He felt that the employee’s claim was based on secondary gain.
  Dr. Brooks criticized Dr. Lipke’s reliance of his patient’s history, and noted that Dr. Lipke frequently rendered opinions contrary to the specific EME physicians in this proceeding.
  He agreed with a 14 percent PPI rating of the employee.
  

The employee filed a Workers’ Compensation Claim on March 18, 2002, claiming a variety of benefits under the Alaska Workers’ Compensation Act.
  The employer filed Controversion Notices, denying benefits, on January 7, 2002 and March 27, 2002.
  The employer filed Answers on March 18, 2002, April 1, 2002, April 8, 2002, and April 22, 2002, denying the claim, asserting that the claim is barred by AS 23.30.100, asserting that work was not a substantial or legal cause of her condition, and asserting several other affirmative defenses.
  The claim was scheduled to be heard on December 11, 2003.
  At the hearing on December 11, 2003, the parties requested us to decide whether AS 23.30,100 barred the employee’s claim, whether the claim was compensable, and whether attorney fees and costs are due.

At the hearing, and in her brief, the employee argued her thumb injuries were latent, and that she was not aware of the nature of the injury to those joints until Dr. Lipke’s diagnosis of  the condition, and she completed a notice of the injury within 30 days of the diagnosis.  She argued her pains persisted from the time of her 1997 injury, but were masked by her carpal tunnel syndrome.  She noted the physicians agreed on the pre-existing, degenerative nature of the arthritis, the appropriateness of the treatment, and the PPI rating.  She argued the opinions of her treating physicians and the record in this case clearly raise the presumption of compensability.  She argued the opinions of Drs. Jensen, Blue, and Brooks do not provide substantial affirmative evidence ruling out or excluding her work as a substantial aggravating factor of her thumb condition.  She specifically noted that Dr. Brooks disparaged Dr. Lipke’s opinions, including those outside of this case, accusing him of bias and implying dishonesty, concluding his criticism with an observation that some medical providers rendered opinions to insure that employers or insurers paid their bills.
  She also noted Dr. Brooks speculated concerning her motives.  She argued we should disregard Dr. Brooks’ opinions because they are laced with ad hominem attacks, undermining their reliability.  She also argued that, even if the employer’s physicians’ opinions were regarded as substantial rebuttal evidence, the preponderance of the evidence supports the work-related aggravation of her thumb condition.  She requested we find the claim compensable, and award appropriate attorney fees and legal costs. 

At the hearing, and in its brief, the employer argued the employee’s claims for benefits should be barred under AS 23.30.100 for her failure to report the 1997 injury for four years.  It contended the employee was clearly aware of the purported injury, and her assertion she suffered a latent injury is a red herring, and contradicts her deposition testimony of continuous symptoms from her date of injury.
  It asserted the employee admits she purposefully withheld reporting the claimed injury.  It asserted the failure to report caused the employer extreme prejudice, denying it the opportunity to modify the employee’s work or offer her expedient treatment, and therefore her claim must be dismissed as a matter of law.

The employer argued the opinions of the treating surgeon and the SIME physicians should not be given weight because they both relied on the history given by the employee.  It argued Dr. Wilson did not summarize the medical records he reviewed, and his opinions are not supported by the medical record. It argued Dr. Wilson misread the x-rays he reviewed.  It argued Dr. Blue’s review of the written record is all we actually need to determine causation.  It argued we need to have standards for our decisions, and that Drs. Blue, Brooks, and Jensen showed the employee’s claimed mechanism of injury is not consistent with an aggravation of her arthritic condition.  It asserted Dr. Brooks provided a complete and accurate review and analysis of the evidence.  It argued the employee’s thumb condition’s were simply caused by degenerative arthritis, possible aggravated or induced by her Hepatitis C infection as suggested by Dr. Brooks, and is unrelated to her work.  Even if we excuse the employee’s violation of AS 23.30.100, it argued the employee does not enjoy a presumption of compensability and she does not have competent medical evidence to support her claim.  It argued we must dismiss her claim.

Although we initially intended to close the record at the conclusion of the hearing, the employee requested permission to supplement her affidavit of attorney fees and legal costs, which we granted.  The employee filed an Amended Affidavit of Counsel on December 15, 2003, itemizing a total of 35.35 hours of attorney time at $250.00 per hour, totaling $8,837.50; 87.05 hours of paralegal assistant time at $100.00 per hour, totaling $8,705.00; and $750.27 in other legal costs.  We closed the record when we next met, December 17, 2003.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
DOES AS 23.30.100 BAR THE EMPLOYEE'S CLAIM?

AS 23.30.100 provides, in part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .

(b)  The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee. . . .

The statutory exceptions for the 30-day notice requirement are set forth in AS 23.30.100(d), which provides:

(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

In Cogger v. Anchor House,
 the Alaska Supreme Court held:

An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation.  AS 23.30.100. For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State House. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .

Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability. 518 P.2d at 761. The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely. For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs. However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted).

The employee was clear in her testimony she did not initially consider the injury serious, but continued with her work, assuming the problem would resolve.  We find the employee credible.
  The employee knew of her carpal tunnel syndrome in November 1998, and she had that condition addressed promptly.   The instant claim, however, is for benefits related to a very specific treatment: bilateral trapezial resection fascial arthroplasty with tendon transfer, for a very specific condition: osteoarthritis of the thumbs.  Based on the employee’s testimony and on our review of the medical record, we find the employee was not aware of the specific condition giving rise to her claim for these benefits until the condition was discovered by Dr. Armstrong on April 13, 2001, and confirmed by Dr. Lipke on May 25, 2001.  The employee completed a Report of Occupational Injury or Illness concerning her thumbs on May 10, 2001, less than 30 days after the earliest identification of the condition in the record.  In accord with the Court’s ruling in Cogger v. Anchor House,
 we find the employee  gave notice of her injury within the 30-day period provided by AS 23.30.100(a)(1).

Additionally, the employee asserts, as in Kolkman v. Greens Creek Mining Co.,
 that even if the employee is interpreted as having failed to give timely, formal written notice, that she  should be excused because the employer had knowledge of the general, cumulative injury and was not prejudiced by the delay.  In Kolkman the Court disapproved the requirement which sprang from State v. Moore,
 that the employer must have knowledge of the work-relatedness of the injury.  The Court in Kolkman held that the statute should be read literally to require only that the employer must have knowledge of the injury.  In Tinker v. VECO, Inc.,
 the Court clarified the employee must show the employer had actual knowledge, and suffered no prejudice which would thwart the two purposes of AS 23.30.100: early diagnosis and treatment, and early investigation.  In the instant case, the employee reported her general hand and wrist problems to the employer when she completed the employer’s internal injury report form for her recently diagnosed carpal tunnel syndrome on November 25, 1998.  We find the employer had actual notice of the employee’s general hand and wrist problems long before anyone was aware of the specific thumb condition, and had ample opportunity to investigate or secure treatment for the employee.  Accordingly, under the Courts’ rationale in Kolkman, we also find the employee’s report of injury is timely under AS 23.30.100. 

II.
COMPENSABILITY OF THE EMPLOYEE’S CLAIMS

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing benefits.
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.

In the instant case, we find that the dispute over the employee’s osteoarthritic condition involves technical medical issues, and medical evidence is necessary to raise the presumption of the compensability.  We find the medical reports of the employee’s treating surgeon, Dr. Lipke, indicate her osteoarthritic condition was permanently aggravated by her work.  We  find these reports are sufficient medical evidence to raise the presumption of the compensability of the condition.   

Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 
There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  In their EME reports, Drs. Blue and Brooks asserted that the mechanism of injury claimed by the employee could not produce the clinical worsening of her condition.  We find these opinions provide affirmative evidence, in isolation, eliminating the possibility that her work aggravated her pre-existing condition.  We find these opinions are substantial evidence, rebutting the presumption of compensability of the employee’s claim for continuing medical benefits.
 

Once substantial evidence shows the condition is not work-related, the presumption drops out, 
 and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available medical record, especially the opinions of Drs. Lipke and Wilson, combined with the testimony of the employee, indicate the employee’s underlying osteoarthritic condition was permanently and substantially aggravated by her work.  In light of the employee’s testimony concerning how she was attempting to prevent her luggage from overturning, we give little weight to the EME physicians’ assertion that this could not provide a mechanism of injury.  We find the opinions of Drs. Lipke and Wilson
 credible, and consistent with the record as a whole.  Accordingly, we conclude the employee is entitled to benefits under the Alaska Workers’ Compensation Act related to her osteoarthritic thumb condition.

II.
ATTORNEY FEES AND LEGAL COSTS
AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(d) The board will award a fee under AS 23,30145(b) . . . .

(2) . . . reasonably commensurate with the actual work performed and will consider . . . the nature, length, and complexity of the services performed, the benefits resulting, . . . and the amount of benefits involved.

. . . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant: 

. . . . 


(14) fees for the services of a paralegal . . . .

We find that the employer resisted the employee’s claim. We find the employee retained an attorney who was successful in the pursuit of entitlement to benefits; and we find she incurred legal costs.  We find this claim was complicated and tenaciously litigated. Consequently, we can award fees and costs under AS 23.30.145(b).

The employee submitted affidavits of itemized attorney fees and legal costs.  She claimed a total of 35.35 hours of attorney time at $250.00 per hour, totaling $8,837.50; 87.05 hours of paralegal assistant time at $100.00 per hour, totaling $8,705.00 in paralegal assistant costs; and $750.27 in other legal costs. 
In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  Subsection 145(b) requires the award of attorney's fee and costs to be reasonable.  In our recent decision and orders involving this attorney, we found an attorney fee of $250.00 per hour to be reasonable.
  We have recently found a paralegal assistant cost of $100.00 per hour to be reasonable.
  

We find that an attorney fee of $250.00 per hour, and a paralegal assistant cost of $100.00 per hour, are reasonable. We find the other itemized legal costs are all reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  We find the itemized hours for the attorney and paralegal assistant are reasonable.  Accordingly, under AS 23.30.145(b), we will award $8,837.50 in attorney fees; $8,705.00 in paralegal assistant costs; and $750.27 in other legal costs. 
ORDER

1. 
The employee’s entitlement to benefits is not barred for failure to give notice of injury under AS 23.30.100.

2.
The employee substantially and permanently aggravated the osteoarthritic condition in her thumbs in the course and scope of her work, and she is entitled to related benefits under the Alaska Workers’ Compensation Act.

2.  
Under AS 23.30.145(b), the employee is entitled to $8,837.50 in reasonable attorney fees; $8,705.00 in paralegal assistant costs; and $750.27 in other legal costs. 


Dated at Fairbanks, Alaska this 12th day of January, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters, Designated Chairman







____________________________                                






John Giuchici, Member







____________________________                                  






Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KATHLEEN S. HOLLAND employee / applicant; v. ALASKA COMMUNICATIONS SYSTEMS / PACIFIC TELECOM CONSTRUCTION CO., employer; AIG, insurers / defendants; Case Nos. 199928721m, 200028701, 199828951, 200123912; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 12th day of January, 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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� The record in this case is extensive, filling a banker's box.  Three additional insurers were initially involved in this case, but were dismissed and a partial compromise and release (“C&R”) settlement agreement approved by us on August 18, 2003.  Although we have reviewed the full record of this case, we here discuss only those elements of evidence relevant to the resolution of the disputes at issue in this hearing.


� Dr. Joosse medical note, November 20, 1998.


� This report was made on a Pacific Telecom form, and signed by the employee’s supervisor on December 4, 1998.


� Dr. Joosse medical report, December 10, 1998.


� Dr. Joosse operative reports, December 10, 1998 and February 4, 1999.


� Dr. Armstrong chart note, April 13, 2001.


� Dr. Lipke chart note, May 25, 2001.


� Controversion Notices, dated May 31, 2001 and July 10, 2001.


� Dr. Lipke chart note, July 31, 2002.


� Id.


� Dr. Lipke operative reports, June 13, 2001, and December 13, 2001.


� “EME,” pursuant to AS 23.30.095(e).


� Dr. Jensen was retained by Eagle Insurance, one of the insurers dismissed by the August 18, 2003 C&R. 


� Dr. Jensen EME report, November 9, 2001, at 6.


� Id.


� Dr. Lipke chart note, January 8, 2002.


� Id. 


� Dr. Lipke chart note, January 8, 2002.


� Dr. Lipke letter, March 12, 2002.


� Dr. Blue was retained by Alaska National Insurance, one of the insurers dismissed by the August 18, 2003 Partial C&R. 


� Dr. Blue EME report, September 6, 2002, at 6.


� Id.


� Id. at 7.


� (“SIME”), pursuant to AS 23.30.095(k).


� Dr. Wilson SIME report, March 10, 2003, at 1.


� Id. at 2.


� Id.


� Dr. Brooks was retained by AIG Insurance. 


� Dr. Brooks EME report, December 18, 2002, at 26.


� Id. at 23. See, also, Dr. Brooks dep. at 11. 


� Dr. Brooks EME report, December 18, 2002, at 23.


� Id., at 30.


� Id, at  29.


� Id. at 27.


� Dr. Brooks dep. at 10-11.


� Dr. Brooks EME report, December 18, 2002, at 29.


� Id., at 28.


� Id., at 32.


� Workers’ Compensation Claim, dated March 15, 2002.


� Controversion Notices, dated January 2, 2002 and March 19, 2002.


� See Answer dated April 4, 2002, filed April 8, 2002.


� Prehearing Conference Summary, September 16, 2003.


� Dr. Brooks EME report, December 18, 2002, at 28.


� Holland dep., 55.


� 936 P.2d 157, 160 (Alaska 1997).


� AS 23.30.122.


� 936 P.2d at 160.


� 936 P.2d 150, 156 (Alaska 1997).


� 706 P.2d 311 (Alaska 1985).


� 913 P2d 488, 492, 493 (Alaska 1996).


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Smallwood, 623 P.2d at 316.


� Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Wolfer, 693 P.2d at 871.


� Id. at 869.  


� DeYonge, 1 P.3d at 96.  


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).   





� Whether Dr. Wilson accurately read, or misread the April 2001 x-ray, as asserted by the employer; or whether he miswrote, based on Dr. Lipke’s surgical discovery of fragments in the joint several months later, we find Dr. Wilson’s reasoning coherent and persuasive.


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


� See Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986); Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� See Heggenberger v. Fred Meyer, AWCB Decision No. 03-0087 (April 18, 2003).


� See Id.; and Brennan v. Flowline, AWCB Decision No. 03-0043 (February 24, 2003).
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