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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN E. ORBECK, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

UNIVERSITY OF ALASKA, FAIRBANKS, 

                           (Self-insured) Employer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          INTERLOCUTORY 

        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199514747
        AWCB Decision No. 04-0013 

         Filed with AWCB Fairbanks, Alaska

         on January 15, 2004



On our own motion we reconsidered our two decisions and orders on this case on the basis of the written record in Fairbanks, Alaska, on January 14, 2004.  Paralegal Assistant Peter Stepovich represents the employee; and attorney Michael McConahy represents the employer.  We closed the record to reconsider these decisions on January 14, 2004, our first hearing day after the deadline for the parties to submit a stipulation concerning the employee’s time-loss, which the parties failed to do.

ISSUE

Shall we reconsider two decisions and orders in this case, AWCB Decision No. 03-0295 (December 12, 2003) and AWCB Decision No. 03-0309 (December 31, 2003) under AS 44.62.540?

SUMMARY OF THE RELEVANT CASE HISTORY AND EVIDENCE

The employee saw licensed clinical social worker Michael Schmoker on July 19, 1995, and July 20, 1995, discussing the employee’s union-related difficulties at work and the employee’s belief his supervisor was being unfair.
  Mr. Schmoker recommended the employee take time off work.
  He diagnosed

 Impulse Control Disorder
 and Adjustment Disorder,
 and recommended the employee take time off work.
  The employee completed a Report of Occupational Injury or Illness on August 1, 1995, reporting he suffered a mental stress injury on July 19, 1995, resulting from his work as an electrician in the employer’s university physical plant.  The employer denied benefits on August 16, 1995, asserting it had no evidence the employee’s alleged stress was extraordinary or unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment.
  

Psychiatrist Anthony Blanford, M.D., saw the employee on December 18, 1995, noting the employee had been off work from July until September 25, 1995, and now sought psychiatric help following a confrontation over a canceled meeting regarding his grievances at the office of the employer’s Director of Personnel.
   Dr. Blanford prescribed Zoloft and directed the employee to stop drinking alcohol.
  The employee’s condition persisted, and on January 23, 1996, Dr. Blanford restricted the employee from work for six weeks,
 and subsequently extended the work-restriction.
  In a report on May 21, 1995, Dr. Blanford indicated the employee suffered a major depressive disorder arising from work stress, but that he had responded to treatment, was medically stable, was expected to suffer no permanent or partial disability.
  Dr. Blanford  released the employee to return to full time work, effective June 1, 1996.
  

Following a mediation report on March 1, 1996,
 the employer, the union, and the employee signed a Letter of Agreement transferring the employee to the university power plant, under other supervision, removing certain memos of his supervisor from the employee’s personnel file, and awarding the employee certain back pay, and setting up a unique mediation procedure for the employee, if he has further, unresolved disputes.
  After the employee’s transfer, the record reflects no further grievances or progressive discipline until his retirement. 

The employee returned to Dr. Blanford’s care on June 30, 1997, reporting he was no longer having difficulties at work, but was becoming moody and fatigued.
  Dr. Blanford again began prescribing Zoloft.
  The employee filed an Application for Adjustment of Claim on August 23, 1997, asserting he suffered a work-induced depressive disorder and claiming various benefits.
  The employer filed a Controversion Notice on September 22, 1997, again denying benefits.
  

At the request of the employer, Eugene Klecan, M.D., examined the employee on March 18, 1998,
 finding the employee was suffering no psychiatric disorder.
 He believed the employee’s work stress was a significant, but not predominant cause of any mental injury the employee may have suffered in 1995-1996.
  Dr. Klecan felt the employee’s alcohol use had been a significant source of stress.
  We ordered a second independent medical examination (“SIME”)
 of the employee by psychiatrist Greg McCarthy, M.D., on June 2, 1998.  Dr. McCarthy diagnosed Major Depressive Disorder, Single Episode, in full remission, and Alcohol Abuse in Full, Sustained Remission.
  Dr. McCarthy felt that the employee’s work relationship with his supervisor was the primary stressor causing his depression.  He felt the employee had no objectively measurable changes in his condition for at least 60 days, as of May 24, 1996,
 was medically stable and able to return to work.
 

Dr. Blanford testified at the hearing on October 16, 2003, that to a reasonable degree of medical certainty, the predominant cause of the employee’s mental illness was work stress.  He testified he found the employee’s depressive disorder medically stable on May 21, 1996, and at the time he believed the employee suffered no PPI.  He testified he has not yet actually attempted to rate the employee for possible PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”).  He testified he last treated the employee in 1998.  He testified the employee’s work-related single-episode depression likely made him susceptible to recurring episodes of depression.  In the hearing the employee and several co-workers and a union representative testified concerning disparate treatment of the employee.  The employee testified he had been subjected to unusual and extraordinary treatment. 

We issued an interlocutory decision and order on November 5, 2003,
 finding that neither AS 23.30.110(c) nor the equitable doctrine of laches bars the employee’s claim.  We allowed the parties to submit additional three-page briefing by November 17, 2003, concerning the statute of limitations at AS 23.30.105(a).  We issued AWCB Decision No. 03-0283 on December 12, 2003, finding that unusual and extraordinary work stresses caused the employee to suffer a single episode Major Depression.  We found the employee’s claims are not barred by the statute of limitation at AS 23.30.105(a).  We denied the employee’s claims for PPI benefits and penalties.  We ordered the employer to provide the employee TTD and TPD benefits, under AS 23.30.185 and AS 23.30.200, for periods of disability between July 19, 1995 and May 21, 1996.  We directed the parties to attempt to determine and stipulate to the periods of temporary total and partial disability between those dates, based on the medical restrictions and the employee’s wage records.  We kept the record open to receive the parties’ stipulation for 28 days following the filing of that decision and order.   We ordered the employer to provide benefits for the employee’s counseling, medical and psychiatric care, and any related transportation under AS 23.30.095, between July 19, 1995 and May 21, 1996.  We awarded interest on benefits due and not timely paid.  Based on the employee’s affidavit, we awarded the employee attorney fees and legal costs, under AS 23.30.145, totaling $10,319.70.

On December 16, 2003, the employee filed a Petition for Reconsideration under AS 44.62.540, requesting that we modify our December 12, 2003 order to award the employee $552.50 in additional legal costs for the testimony of Dr. Blanford in the October 16, 2003 hearing.
 Appended to the petition, the employee attached an affidavit of legal costs, affixed to billing sheets from Dr. Blanford dated November 11, 2003 and reflecting charges for consultation, records review, and testimony, totaling $552.50.  In AWCB Decision No. 03-0309 (December 31, 2003), we awarded $552.50 in additional legal costs under AS 23.30.145(b) and 8 AAC.45.180(f).  We issued that order within the time limits imposed on reconsideration by AS 44.62.540(a).  However, we retained jurisdiction for reconsideration of December 31, 2003 order under AS 44.62.540 in the event the employer should file a timely answer under 8 AAC 45.050(c)(2), objecting to the employee’s petition for costs.  We affirmed all other aspects of our December 12, 2003 decision.

The employer filed a letter dated December 18, 2003, indicating the employer’s offices would be closed over the holidays, so it would be unable to calculate the days of the employee’s TTD within the 28 days provided by our December 12, 2003 decision.
  It suggested an extension until February 1, 2004.

The employee filed a letter on January 6, 2004, asserting he missed 44 weeks of work as a result of his stress injury, claiming $66,409.38 in TTD benefits and interest, and claiming $5,123.37 in medical and transportation expenses.
  The employee attached a spreadsheet and calculations to this letter.
  The employee also asserted the employer had not yet paid the attorney fees awarded in our December 12, 2003 decision, and requested a 25 percent penalty under AS 23.30.155(f).

The employer filed an Answer to the employee’s petition for reconsideration on January 6, 2003, objecting to an award of legal costs for the hearing testimony of Dr. Blanford.
  The employer asserted the employee had not included those costs in the pre-hearing affidavit, nor had he developed the record on those costs in the course of the hearing.
  It argued there is no statutory authority to award late-requested costs, and in accord with Williams v. Abood,
 requested us to deny that legal cost.

The employer filed a Notice of D&O Compliance Status on January 7, 2004, noting it had not been able to calculate the work time loss within 28 days because the employee’s records had been archived and the employer’s offices had been closed over the holidays.
  It objected to the employee’s attempt to assert the time loss without consulting with the employer, as directed by our decision.

The employee filed a letter on January 9, 2004, reasserting his claim for PPI benefits and claim for continuing medical benefits following May 21, 1996.
  The employee also attached amended time-and-wage loss spreadsheets, incorporating fringe benefits.

Because the parties failed to stipulate to the employee’s work-time loss within the 28 days provided in our December 12, 2003 decision; and because the employer objected to the award of legal costs for the testimony of Dr. Blanford within the time limit provided in our December 31, 2003 decision; we closed the record to reconsider both decision and orders on our own motion when we next met, January 14, 2004.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
RECONSIDERATION 

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

 (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

 (b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the parties’ failure to stipulate to the employee’s work-time loss within the 28 days provided in our December 12, 2003 decision; and in response to the employer’s objection to the award of legal costs for the testimony of Dr. Blanford within the time limit provided in our December 31, 2003 decision; we have examined the written record of this case, the hearing testimony, and our decisions and orders.
  We will exercise our discretion to reconsider these decisions under AS 44.62.540 in order to render a final decision on the employee’s entitlement to TTD benefits, TPD benefits, and to legal costs related to the testimony of  Dr. Blanford.

II.
RECONVENING THE HEARING 

8 AAC 45.070(a) provides, in part:


Hearings will be held at the time and place fixed by notice served by the board  under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

The parties have failed to stipulate to the employee’s work-time loss within the 28 days provided in our December 12, 2003 decision; and the parties are in dispute over the employee’s entitlement to legal costs for the testimony of Dr. Blanford.  In our December 12, 2003 decision and December 31, 2003 decision, we specifically retained jurisdiction to render a final decision on the employee’s entitlement to TTD benefits, TPD benefits, and legal costs related to the testimony of  Dr. Blanford.  Accordingly, we will order the hearing reconvened on February 12, 2004, to permit the parties to present evidence and argument regarding these issues only. 

We will direct Workers’ Compensation Officer Sandra Stuller to convene a prehearing conference with the parties to address the procedural issues under 8 AAC 45.065 in preparation for the hearing.  We specifically delegate to Ms. Stuller, the authority to reschedule the hearing in the event of unavoidable conflicting responsibilities of the parties.

We again encourage the parties to stipulate to any or all of these issues.  If the parties arrive at stipulations of fact, we authorize Ms. Stuller to cancel the oral hearing or modify the issues to be heard.

ORDER

1.
Under AS 44.62.540, we reconsider AWCB Decision No. 03-0283 (December 12, 2003) and AWCB Decision No. 03-0295 (December 31, 2003).  

2.
Under 8 AAC 45.070(a), we order the hearing reconvened on February 12, 2004, to address the issues of TTD benefits, TPD benefits, and legal costs related to the testimony of  Dr. Blanford.  

3.
We direct Workers’ Compensation Officer Sandra Stuller to convene a prehearing conference with the parties to address all procedural issues necessary under 8 AAC 45.065 in preparation for the hearing.  


Dated at Fairbanks, Alaska this 15th day of January, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters, Designated Chairman







____________________________                                






John Giuchici, Member







____________________________                                  






Dorothy Bradshaw, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of JOHN E. ORBECK employee / claimant; v. UNIVERSITY OF ALASKA, FAIRBANKS, self-insured employer / defendant; Case No. 199514747; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 15th day of January, 2004.

                             

   _________________________________








Victoria L. Zalewski, Admin. Clerk
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� Although we are proceeding under the Alaska Administrative Procedure Act at AS 44.62.540, we note these developments are changes in condition, which would permit us to proceed under AS 23.30.130. 
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