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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BRUCE M. MAHAN, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

CARLOS TREE SERVICE,

                                                   Employer,

                                                  and

WARD NORTH AMERICA,

                                                 Insurer,

                                                             Defendants.

________________________________________
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	        FINAL

        DECISION AND ORDER 

        AWCB Case No. 200117180

        AWCB Decision No. 04-0015 

         Filed with AWCB Anchorage, Alaska

         January  15,  2004


On December 18, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) met to hear the employee’s claim for benefits.  Attorney Talis Colberg represented the employee.  Attorney Jeffrey Holloway represented the employer.  The record was closed at the conclusion of the hearing.

ISSUES


1.  Was the employee a seasonal/temporary worker or a permanent worker for the purposes of calculating his compensation rate under the Alaska Workers’ Compensation Act?


2.  Is the employee entitled to an award of attorney’s fees and legal costs under AS 23.30.145?


3.  Is the employee entitled to an award of interest under 8 AAC 45.142 on compensation benefits due?

SUMMARY OF THE EVIDENCE

The employee reported injuring his back in the course and scope of his employment as a tree clearing cutter/grinder in Anchorage, Alaska on August 20, 2001. (August 27, 2001 Report of Occupational Injury or Illness).  

The employer is a family owned business that performs tree cutting, grinding, and stumping work in the Anchorage area.  Other than one or two administrative staff, the employer does not typically employ workers during the winter.  During the times in question the employer had a contract with the Anchorage Fire Department (“AFD”) to clear trees and did so typically from late April through late October depending on the weather.

The owners of the employer, Dale and Cindy Carlos, also manage the Anchorage operations of Asplundh Tree Expert Company (“Asplundh”), a separate tree clearing company, that operates out of the same office and facilities as the employer.  While the employer uses both union and nonunion workers, Asplundh uses exclusively union workers. (Dale Carlos December 18, 2003 Hearing testimony).

The Employee’s History of Employment

The employee was initially hired by the employer as a non-union, seasonal cutter and grinder on May 8, 1997.  The employee worked for the employer seasonally in 1997 and again in 1998.  Occassionally, the employee would work off-season maintainence and installation jobs for the employer.  Beginning in October 1999, the employee worked for the employer on the construction of a new operations center in South Anchorage.  Due to the construction of the new operations center, maintenance on the employer’s tree cutting equipment had been deferred and the employee was also asked to perform this maintenance work during the winter of 1999-2000.  The employee returned to his usual non-union cutter/grinder job for the summer of 2000.

When the 2000 season was about to end in November 2000, the employee asked Dale Carlos if he could take a union job call for Asplundh.  Mr. Carlos told the employee to “go ahead” and the employee was dispatched by the union to Asplundh. (Bruce Mahan dep. at 30-32).  The employer laid off its cutters and grinders and shut down its cutting and grinding operations until the spring of 2001, but the employee continued to work for the employer contemporaneously to his working for Asplundh.  (Bruce Mahan dep. at 30-32).   The employee worked for Asplundh from November 2000 through early February 2001 when he was laid off by Asplundh. (Bruce Mahan dep. at 34).  The employee worked for the employer from February 19, 2001 until March 2, 2001. (Exhibit I1 Employer’s Hearing Brief Carlos Tree Service time cards).  He then collected unemployment insurance.  He returned to work for the employer on May 1, 2001 as a non-union cutter/grinder for the 2001 season. (Exhibit I2 Employer’s Hearing Brief Carlos Tree Service time cards).

The employer worked without incident until late July 2001, when he was involved in a physical alteration with a co-worker mechanic.  As a consequence, Mr. Carlos told the employee he could not continue working, as long as the mechanic would not work with him. (Bruce Mahan dep. at 45-46 and hearing testimony of Dale Carlos).  During the next three weeks, Dale Carlos reached some agreement with the mechanic and on August 16, 2001 the employee was told he could return to work on August 20, 2001.  The employee reported that on his first day back on the job, August 20, 2001, he injured his low back.  He filed a Report of Injury on August 27, 2001. (August 27, 2001 Report of Occupational Injury or Illness).


His claim was accepted and compensation was paid at the permanent full time employee rate under AS 23.30.220(a)(4)(A).  That formula used the average of the employee’s best 13 week period of the previous 52 weeks and determined his weekly TTD rate as $732.73. (October 29, 2001 Compensation Report).  On March 21, 2002, the employer determined the employee was a “seasonal/temporary” employee and set a new compensation rate under AS 23.30.220(a)(6).  That formula used the employee’s total earning from the 12 months immediately preceding the injury divided by 50 and determined his new TTD rate as $336.70. (March 21, 2002 Compensation Report).  The employer, pursuant to AS 23.30.155(j), also reduced the employee’s TTD payments by 20 percent for past “overpayments”.  On January 27, 2003, the employer increased its TTD payments to the employee to a weekly rate of $453.66. (January 27, 2003 Compensation Report).  

In response to the employer's reduction of the compensation rate, the employee filed a workers’ compensation claim on January 30, 2003, seeking a compensation rate adjustment back to the permanent employee rate under AS 23.30.220(a)(4)(A). (January 30, 2003 Workers’ Compensation Claim).  On September 10, 2003, the employer controverted the rate increase claim, claiming that the employee should be classified as a seasonal/temporary worker. (September 10, 2003 Controversion).  The employer filed an answer to the employee’s claim on September 24, 2003. (September 24, 2003 Answer to Employee’s Workers’ Compensation Claims).

In the course of discovery in this matter, a dispute arose over a request by the employer for the employee’s tax returns.  The employee produced relevant Federal W-2 documents but refused to produce the requested tax returns.  The employee filed a Petition for a Protective Order, regarding the requested tax returns, which was granted and then initially appealed by the employer.  The appeal was withdrawn at the October 21, 3003 prehearing.  

The Argument of the Employee

At the hearing, the employee argued that since he had worked for the employer in each of the previous eight quarters before his injury that he was a full time employee “in fact”. (Employees Hearing Brief Exhibit G Alaska Department of Labor Employment Security Tax Inquiry).  The employee argued that, since Asplundh was controlled by the same individuals that owned the employer, the employee’s time working for Asplundh should essentially be considered working for the employer in assessing whether the employee was a permanent full time employee.  The employee argued that the employee was not “exclusively” seasonal or temporary and accordingly is entitled to TTD at the permanent fulltime employee rate.  The employee argued that the Board should look to the precise statutory definitions first, rather than considering which statutory benefit formula best predicts what the employee would have earned if not for the injury.  The employee testified that, when he was rehired on August 16, 2001, Dale Carlos, the co-owner of the employer, told him that if he wanted to work that winter he needed to be able to work with the mechanic he had fought with.  The employee argued that this indicated he would be working after the AFD contract work ended in November 2001.  The employee testified that the insurance adjuster did not ask him if he was a full or part-time employee and the employer objected to that testimony as hearsay.  The Board declined to rule on the employer’s hearsay objection at that time.

The Argument of the Employer

The employer argued that just because the employee worked for employer in each of the eight quarters before the injury does not make the employee a permanent full time employee for purposes of calculating benefits.  The employer argued that the employee only worked for short periods in some of those quarters.  The employer argued that Asplundh is a separate company and that the employee’s work with Asplundh should not be considered the same as working for the employer.  The employer argued that the employee was hired for a seasonal job that was only temporary because it ended upon completion of a specific contract.  The employer arugued that all its employees, doing work similar to the employee on the AFD contract, were seasonal and that this is evidenced by their employment records. (Exhibit H Employer’s Hearing Brief Employment Records of Employees Similar to Mahan).

   The employer argued that the employee’s winter employment with employer during the previous two years was a one time circumstance to work on a one time project upgrading the employer’s facilities.  The employer argued that the employee’s winter employment with Asplundh during the previous two years was a one-time circumstance.  Dale Carlos, a co-owner of the employer, testified that even if union work had been available during the winter with Asplundh, the employee probably would not have been able to get dispatched under union rules. (Hearing Testimony of Dale Carlos).

Dale Carlos also testified that when he rehired the employee on August 16, 2001, he told the employee that he would have to patch things up with the mechanic he had fought with if he wanted to do any work that winter.  The employer argued that this statement did not indicate the employee would be working that winter.  Rather, the statement was a warning to the employee that if the mechanic would not work with him, the employee would not be working even if work was available.  The co-owners of the employer testified that cutter/ grinders are hired on a contract-to-contract basis, and are not considered permanent, year-round employees and that they typically worked only as long as the employer had a project for them to work on or for the non-winter season.  Cindy Carlos, a co-owner of the employer, testified that all employees doing work similar to the employee were laid off in November 2001 following the employee’s injury and that none of these employees worked for the employer or Asplundh that winter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW



In 1995, in response to the Court's decision in Gilmore v. Alaska Workers' Compensation Board,
 the legislature rewrote AS 23.30.220.  In the Gilmore case, the Court declared former AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  After Gilmore, the Court's inquiry was whether past employment history is an "accurate predictor" of future wage losses due to injury.  Where past wage levels are an accurate predictor of losses due to injury, the Board applies the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award. 
 


In Thompson v. United Parcel Service, the Alaska Supreme Court stated:

[A] primary purpose of our workers' compensation laws is to predict accurately what wages would have been but for a worker's injury.  In  Johnson v. RCA-OMS, Inc., we explained that under past versions of the statute at issue here, the 'entire objective of wage calculation is to arrive at a fair approximation of the claimant's probable future capacity.'  We reiterated this theme in Gilmore with regard to the 1988 version of the statute involved in this case when we quoted Johnson with approval.


In a recent decision, Dougan v. Aurora Electric Inc.
 the Court provided additional guidance post-Gilmore.
The holding in Gilmore is largely based on that fact that wage determinations under the prior version of the statute based on compensation rates exclusively on the average wage earned during the period of over a year without providing an alternative approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations….The application of the test outlined by this court to deal with an unfair application of the statute is superfluous due to these amendments….the Gilmore  test is no longer necessary when the board's determination of compensation is based on the amended version of AS 23.30.220. 
          

Less than two months after Dougan, the Court in Bauder v. Alaska Airlines, Inc.
 relied on the Gilmore test in deciding a seasonal/temporary versus permanent employee compensation rate issue.  The injury in Bauder however occurred in 1993, prior to the 1995 amendments to AS 23.30.220 that the Court in Dougan held made the Gilmore test “no longer necessary”.


After Gilmore, the test became whether the method of calculating benefits predict accurately what wages would have been but for a worker's injury and not fairness.
  The legislature concurred when it declared that one of the purposes of determining gross weekly wages is to ensure a fair approximation of a claimant's probable future earning capacity during the period in which compensation benefits are to be paid.


AS 23.30.220 provides in relevant part:

a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows: 

(4) if at the time of injury the 

(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

(B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13; 

 (6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury; 

(c) In this section, 

(1) "seasonal work" means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis; 

(2) "temporary work" means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury. 

The Court has ruled that when an employee’s spendable weekly wage is calculated in accordance with the present version of AS 23.30.220 there is a presumption that the spendable weekly wage is an accurate predictor of the employee’s losses due to injury. 
  Thus AS 23.30.220 creates a statutory presumption that wages calculated in accordance with the statue are an accurate predictor of an employee’s losses due to injury.
  Moreover, under direction of the Court, we do not depart from AS 23.30.220 absent “substantial evidence supporting the conclusion that past wage levels will lead to an irrational workers’ compensation award.”
  
The employee asserts he was a permanent worker and is entitled to benefits under AS 23.30.220(a)(4).  The employer asserts the employee was a seasonal/temporary worker and is only entitled to benefits under AS 23.30.220(a)(6).   In Dougan v. Aurora Electric, Inc., 50 P.3d 789, 797 (Alaska 2002), the Court stated that the provision of 220(a) that most closely fits the employee’s earnings should be used.

In deciding whether the employee was a permanent or a seasonal/temporary worker we first look to the specific language of AS 23.30.220(a)(6) and whether the employee’s job was “exclusively” seasonal or temporary.  Under AS 23.30.122 we find the employer’s witnesses Dale and Cindy Carlos to be credible and afford their testimony considerable weight in deciding this issue.

We find the employee was rehired in late April 2001 as a nonunion cutter/grinder in Anchorage, Alaska.  Based on the documentary evidence, hearing testimony and affidavit of Dale Carlos, we find the employee was hired as a temporary and seasonal worker.  We find that the employer’s nonunion cutter/grinders are hired on a contract-to-contract basis, and are not considered permanent, year-round employees.  We find they typically worked only as long as the employer had a project for them to work on or for the non-winter season.  We find that, additionally, the particular project for which the employee was hired ended by November 2001. (Dale Carlos December 18, 2003 Hearing Testimony).  After that time all stump grinder/chippers were laid off.  No other work with the employer was available for them until the following year when the season resumed in the Spring of 2001.  We find that even if the employee had not been injured, he would have only worked at most, an additional two months before he would have been laid off. (Cindy Carlos December 18, 2003 Hearing Testimony).  The employee testified at the December 18, 2003 hearing that at the time of his August 16, 2003 rehire, Dale Carlos told him that he would have to work out his differences with the mechanic if he wanted any chance at work that winter.  At the December 18, 2003 hearing Dale Carlos denied telling the employee he would be a permanent worker.  The employee’s hearing testimony did not contradict that of Mr. Carlos.  The employee testified that he did not think anyone specifically promised him permanent employment when he was rehired. We find the evidence supports Mr. Carlos’s testimony that the August 16, 2001 rehire was for temporary/seasonal employment.  We find the employer made no promise to employee of continuing work either with the employer or with Asplundh.  We find on the record before us that the fundamental nature of the employer’s nonunion tree clearing industry in Anchorage, Alaska, is seasonal and temporary (project related).  We find that the employer had no other nonunion tree clearing work available after November 2001 until Spring 2002.   Even if union work had been available during the winter with Asplundh, the hearing testimony indicated the employee probably would not have been able to get dispatched under union rules. (Hearing Testimony of Dale Carlos).

In addition to the specific circumstances of the employment, the Board also considers the intent of the employer in determining whether an employee is permanent or temporary/seasonal.  In Criswell v. Siegel Construction, AWCB Decision No. 98-0028 (February 5, 1998), the employee was hired as a laborer for a construction company.  The employer conducted its primary business from May-November, hired workers only during that period, and then laid off the employees when the construction season is over.  The Board found the employee was temporary.

In Mimbs v. Laidlaw Transit, Inc., AWCB Decision No. 00-0132 (July 6, 2000), the employee was a school bus driver who worked nine months out of the year, was laid off every summer and was never intended to be a year-round employee.  Based on the employer's intent, the Board found the employee to the seasonal.  

In Tower v South Coast, Inc., AWCB Decision No. 02-0125 (July 11, 2002), the employee, a construction worker, was hired for a specific project by the employer.  The employee testified he typically worked from September through February.  The employer testified that the work was never intended to last through the calendar year.  The Board found the employee was “seasonal”. 

In the instant case, we find the project, for which the employee was hired for, ended by November 2001.  After that date all the cutter/grinders were laid off.  We find the employer had no other work for cutter/grinders until Spring 2002.  We find the employer only operates its AFD contract seasonally and shuts down its operations in the winter.  The Board finds, on the weight of the evidence, that the intent of the employer was to hire the employee as a temporary or seasonal worker.

In Little v. Alaska Cutting, AWCB Decision No. 03-0075 (April 3, 2003), the employee was a timber cutter, who by finding different jobs in the logging industry, kept working throughout the year with occasional periods of unemployment.  In quoting a superior court decision, the Board stated that, when considering whether an employee is permanent or seasonal, the Board does not look at "seasonal occupations", rather, it looks to the particular employment relationship and type of work performed.  The fact that an occupation, such as logging, can be  performed year-round in other places does not matter.  What matters are the attributes of the particular employment relationship at the time of injury.  Accordingly the Board found the employee to be a seasonal employee. Id.

Additionally, we find that classifying the employee as a temporary/seasonal worker most accurately predicts what the employee’s wages would have been but for his injury and formulates a fairer approximation of the employee’s probable future earning capacity during the period in which benefits are to be paid. Vanney v. Alaska Packers Association 12 Alaska 284 (1949) and Deuser v. State, 697 P.2d 647 (Alaska 1985).  


We find that the employee was a temporary and seasonal employee when he was rehired by Mr. Carlos on August 16, 2001.  Although there might have been other work in the future, we find that the employee would have had to been rehired with respect to other future projects.  We find that work for cutter/grinders on the project ended by November 2001.  This work was not intended to continue through an entire calendar year and therefore was "seasonal" as defined by AS 23.30.220(c)(1).  There was no further work available for the employee after November 2001 until the next season. We find that the work was also "temporary" as it was employment that was not permanent and ended upon completion of the contract and within six months after the date of injury as specified in the definition of "temporary work" found in AS 23.30.220(c)(2).   The employee, as a cutter/grinder, does not fall into the category of the few office employees who may continue working for the employer year round. We base our findings on the testimony of Dale and Cindy Carlos and the documentary evidence including the Alaska Department of Labor Employment Security Tax Inquiry.  Based on these findings, we conclude that the employee was a temporary and seasonal employee and is subject to the terms of AS 23.30.220(a)(6).

Accordingly, the employee has failed to prove by a preponderance of evidence that the employer’s calculation of the weekly TTD rate of $453.66 is in error.  We have examined the evidence that is available regarding the employee's previous earnings with other employers and find that application of AS 23.30.220(a)(6) will serve as an accurate predictor of the employee's losses due to his injury. There is no substantial evidence that past wage levels will lead to an irrational award in this case.  

           Considering the employee's circumstances as well as the applicable statutes, regulations and case law, we conclude that the employer acted properly in reducing the employee's weekly benefit amount from $732.73 per week to $453.66 per week.  The employee's request for a compensation rate adjustment is denied.


Because we find for the employer, the employee’s request of interest and penalties is not applicable.  Because we find for the employer, the employee’s request of attorney’s fees and legal costs under AS 23.30.145 is denied.  Because we find for the employer, there is no need to address the employer’s hearsay objection to the consideration of the employee’s testimony regarding his conversation with the insurance adjuster.

ORDER

1. The employee’s petition for an adjusted compensation rate is denied and dismissed.

2. The employee’s request for interest and penalties is denied.

3. The employee’s request for attorney’s fees and costs is denied.

4.  The employer’s hearsay objection to the consideration of the employee’s testimony regarding his conversation with the insurance adjuster is moot.

dated at Anchorage, Alaska this  15th day of January, 2004.

ALASKA WORKERS' COMPENSATION BOARD


_________________________________                                

DavidArthurDonley, Designated  Chairperson


_________________________________


Valerie K. Baffone, Member


________________________________


Sally Ann Carey, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BRUCE M. MAHAN, employee / claimant; v. CARLOS TREE SERVICE, employer / defendant and WARD NORTH AMERICA, INC., insurer / defendant; Case No. 200117180 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15, day  of  January,  2004.
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Robin M. Burns, Clerk
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