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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BENJAMIN E. CARPENTER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

 (Self-Insured)                           Employer,

                                                             Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200305872
        AWCB Decision No.  04-0021

         Filed with AWCB Anchorage, Alaska

         On  January 23, 2004



We heard the employee’s claim for penalty at Anchorage, Alaska on October 22, 2003.  Attorney Joseph Pollock represented the employer.  The employee appeared, representing himself.  We kept the record open for submission of additional documents.  After a flurry of documents and pleadings were filed, on December 9, 2003 we wrote the parties and scheduled a hearing for January 14, 2004 to address which documents and pleadings would be considered part of the record.  We orally ordered that the only additional document that would be considered part of the record was the one document we requested at the October 22, 2003 hearing, and closed the record as it existed October 31, 2003 when that document was filed.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).


ISSUE

Whether to award a penalty.  


SUMMARY OF THE EVIDENCE

The employee claims he suffered hearing loss while working for the employer, driving a noisy step van.  The employee’s Report of Occupational Injury or Illness dated April 11, 2003 described the following mechanism of injury:  “For the last 4 plus years I have been driving a very noisy step van.  For the last 1½ years motor has been shot and it has blown out 3 sets of mufflers.  Noise level above normal loud cond.”  The employer noted:  “Employee states that the noisy step van that he has driven the past 1½ years has contributed to his hearing loss.”  The employer questioned the validity of the Report of Injury, noting:  “Can not verify cause of the injury” when it completed its section of the Report, dated April 22, 2003.  


The following recitation of facts only contains those facts relevant to the issue before us, whether a penalty is owed.  This is not intended to be a fully comprehensive summary of the facts. 


In a letter dated May 15, 2003, audiologist Thomas A. McCarty, Jr., noted the employee has suffered hearing loss and attributed it to his driving a noisy van.  Audiologist McCarty noted that the employee’s hearing loss was rated at 2% whole person permanent impairment.  Audiologist McCarty noted in conclusion:  “recommendation was made for bilateral hearing aid fitting.”  


The employer’s adjuster, Sharon Franklin testified at the October 22, 2003 hearing regarding her adjusting of the employee’s claim.  She testified, and her date-stamp reflects, that she did not receive this report until May 23, 2003.  On May 30, 2003 Ms. Franklin testified she filed a controversion notice, denying liability for all benefits.  The reasons for controverting was listed as follows:  


Noise level readings were performed on the van the employee was driving during the time of the alleged hearing loss.  The readings were performed by Anchorage School District Safety Specialist Dennis C. Tidwell.  Noise levels readings were within OSHA acceptable standards.  Test results performed by Dr. Thomas A. McCarty, Jr. have not yet been received.  On May 15, 2003 Dr. McCarty rated the employee with 2% permanent impairment.  The employer is scheduling an employer’s medical evaluation and upon receipt of the evaluation report, this controversion will be reevaluated.


On June 2, 2003 Audiologist McCarty’s office faxed a copy of the results to Ms. Franklin.  The fax coversheet notes:  “Patient come in to our office and informed us that you haven’t received his records.  I sent this after 5-20-03.”  


Ms. Franklin testified that on June 27, 2003 she lifted the controversion and paid the employee permanent impairment benefits totaling $3,540.00, which represents a 2% rating.  She testified that the cost of obtaining an employer’s evaluation did not justify the dispute.  Ms. Franklin also testified that also on June 27, 2003 she paid audiologist McCarty as he had invoiced.  She testified that her check ledgers indicate that audiologist McCarty was paid on August 4, 2003, and August 20, 2003.  She testified that she paid all bills that were properly filed with the Board required forms, and in accordance with the State of Alaska Workers’ Compensation Fee Schedule.  


Ms. Franklin testified that on August 25, 2003, that she received a fax from audiologist McCarty’s office indicating that a balance due of $311.38.  This amount was the reduction pursuant to the Fee Schedule.  Ms. Franklin contacted the audiologist’s office on September 2, 2003, and discovered that the provider would not release the employee’s hearing aides until his account was paid in full.  Ms. Franklin testified she was unaware the audiologist was withholding the employee’s hearing aides.  She advised the audiologist’s office that she would issue a check that day and to please release the employee’s hearing aides.  The employee received his hearing aides shortly thereafter.  Additional invoices were paid on October 6, 2003, and October 27, 2003.  All invoices were paid less than 30 days of receipt by the employer, initially pursuant to the Fee Schedule, then later in full as billed by audiologist McCarty.  


The employee testified at the October 22, 2003 hearing regarding the condition of the van that he had been driving for several years.  In addition, the employee testified that he believes the employer thought he was lying about his claim of hearing loss, and appeared to be slighted by the perceive/alleged accusation of lying.  He testified that he believes the amount of time it took to get his hearing treatment (four months), was excessive and he believes a penalty is due on both his permanent impairment and the medical bills paid by the employer.  


Dennis Tidwell, a risk management specialist for the employer also testified on October 22, 2003.  He testified that he conducted tests on the van the employee complained about.  He also testified that ultimately the van’s engine was replaced.  Unknown to Ms. Franklin, the tests were done after the van had repair work performed.  



FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.155 provides in pertinent part:  


(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period. . . . 

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination. 

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


AS 23.30.095(l) provides in pertinent part:  “An employer shall pay an employee’s bills for medical treatment under this chapter, . . . within 30 days after the date that the employer receives the health care provider’s bill or a completed report, whichever is later.”  


AS 23.30.095(f) provides in pertinent part:  


All fees and other charges for medical treatment or service shall be subject to regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board. . . . The board shall adopt updated usual, customary, and reasonable medical fee schedules at least once each year. 


Our regulation, 8 AAC 45.082(i) provides in pertinent part:


Fees for medical treatment are determined as follows:


(1)
The fee may not exceed the physician’s actual fee or the usual, customary, and reasonable fee as determined under this chapter. . . . 


(3)
The usual, customary, and reasonable fee must be determined based on the 90th percentile of the range of charges . . . 



(A)
The organization’s annual publication of the schedule of usual, customary, and reasonable fees in effect at the time the employee received the treatment must be used.  

I. Penalty on Permanent Impairment Benefits.  


We find the employer first received a copy of audiologist McCarty’s report on May 23, 2003.  Under AS 23.30.155(d), we find the employer had at least 21 days to file a controversion.  We find the employer filed a valid controversion, based on several factors (noise level checks were within standards, and the audiologist report was not complete), within seven days of receiving the audiologist letter.  We find the employer voluntarily lifted its controversion (although it was not required to), based on a financial analysis.  We find the employee was paid his permanent impairment benefits that same day.  We conclude no penalty is owed the employee based on his permanent impairment benefits.  

II. Penalty on Medical Benefits.  


We find the employer has 30 days, once proper reports and forms are filed, to pay a medical bill.  We have reviewed every bill submitted by audiologist McCarty or his office and determined that every one was paid within 30 days.  We find the employer’s reduction of payment in accordance with the Alaska Workers’ Compensation Fee Schedule was mandatory.  We find the employer was under no obligation to pay the 311.38 reduction, but did so on its own accord to expedite the employee’s receipt of his hearing aides.  We find that not only did the employer timely pay all properly submitted bills within 30 days, it paid more than statutorily required, as a courtesy to the employee.  We conclude no penalty is due the employee based on payment of medial bills.


ORDER

The employee’s claim for penalties is denied and dismissed.  


Dated at Anchorage, Alaska this 23rd day of January, 2004.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






Royce Rock, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BENJAMIN E. CARPENTER employee / applicant; v. ANCHORAGE SCHOOL DISTRICT (Self-Insured), employer / defendant; Case No. 200305872; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of November, 2003.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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