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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	RICHARD L. THOMPSON, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

KIEWIT CONSTRUCTION CO.,

                                                  Employer,

                                                   and 

TRAVELERS CASUALTY & SURETY,

                                                  Insurer,

                                                            Defendants.

	)
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)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  198103046
      AWCB Decision No.  04-0023

       Filed with AWCB Anchorage, Alaska 

       on January 26 , 2004


       The Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to vacate the January 20, 2004 hearing  and rescind its December 3, 2003 Affidavit of Readiness for Hearing on its September 18, 2003 Petition to Dismiss.  The employee appeared in person and represented himself.  The employer was represented by Robert L. Griffin, attorney at law.  The record closed at the conclusion of the hearing.


ISSUE

Should the employer’s petition to vacate the hearing set for January 20, 2004 be granted?


SUMMARY OF THE EVIDENCE
           The employee alleges he worked for the employer at Amchitka Island for the period of October 28 through November 17, 1970.  During this period, he claims he was exposed to radiation while on the job.  As a result, he contends he has suffered a bruised knee, tumors and vomiting and has not been able to work.  Documents in the file indicate that the employee suffers from a seizure disorder.
  They further reflect inpatient treatment at Alaska Psychiatric Institute with a diagnosis of schizophrenia.
  

            The employee filed a report of injury on December 28, 1999 alleging that he bruised his knee and suffered radiation burns.
  The employer filed a controversion of all benefits on March 3, 2000.
    

            The employee filed another report of injury on October 16, 2002, alleging that he was suffering from radiation burns from a badly bruised knee along with vomiting and nausea.
  He also filed a workers’ compensation claim on December 20, 2002.
  He alleged he was experiencing nausea and vomiting and requested PPI benefits.  The employer filed its Answer on January 21, 2003.  In it, the employer cited the absence of medical evidence supporting the employee’s claim as well as lack of evidence of exposure and that the claim is barred under AS 23.30.095, 23.30.100, 23.30.105 and 23.30.110( c ) and laches.  The employer also cited the need for further discovery.

            By petition filed September 18, 2003, the employer sought to dismiss the claim under AS 23.30.110( c ).
  The petition claims that the employee filed his claim December 20, 2002 which was filed two years and nine months after the March 3, 2000 controversion.  As the employee did not file an affidavit of readiness within two years of the controversion, the claim should be dismissed pursuant to AS 23.30.110(c).

            A prehearing conference was held November 25, 2003.  At this point, the employee’s claim was amended to seek TTD from March 1976 forward, medical costs, incurred and continuing, penalty on benefits due and not timely paid and interest on benefits due and not timely paid.

            The prehearing conference order noted the employer’s concern regarding the lack of absence of evidence to link work to the employer’s injury.  After the prehearing conference, the employer filed an Affidavit of Readiness for Hearing and a medical summary.
  A hearing was set for January 20, 2004.  

             In the meantime, the Alaska Workers’ Compensation Board issued a decision in Patricia L. Rushing v. Alaska Environmental Supply, AWCB Decision No. 03-0306 (December 24, 2003).  This decision held that AS 23.30.105(a) does not apply to an employee’s claims for PPI and medical benefits.

             By petition filed December 31, 2003, the employer sought an order from the Board compelling the employee to respond to the employer’s September 18, 2003 letter requesting documents in support of the employee’s claim.
   

             Another petition filed January 8, 2004 by the employer again sought dismissal under AS 23.30.105(a).  Shortly thereafter, the employer filed its petition of January 14, 2004 seeking to withdraw the December 3, 2003 Affidavit of Readiness and to vacate the January 20, 2004 hearing date.   This petition was based on the employer’s interpretation of the  Rushing case to preclude dismissal of the employee’s claims for PPI and medical benefits pursuant to AS 23.30.105(a).  The employer sought to continue the hearing to avoid piecemeal resolution of the employee’s claims for TTD, PPI and medical benefits.          


At the hearing on January 20, 2004, the employee testified regarding his vomiting symptoms and demonstrated large tumors on his knee and back.  He also brought documents regarding his claim to the hearing but it was not clear that all this information had been shared with the employer.  The employee asked that the Board either decide his case or dismiss it.


The employer cited its frustration with obtaining information regarding this claim from the employee and asked that if the hearing is vacated, that a prehearing be set prior to setting this case on the calendar in the future.             


FINDINGS OF FACT AND CONCLUSIONS OF LAW
             AS 23.30.105(a) provides, in part:

            The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement…, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.

            After review of the Rushing case, the Board agrees with the employer that the January 20, 2004 hearing should be vacated to permit all of the employee’s claims to be addressed at a single hearing.  In Rushing, the Board considered a motion to dismiss under AS 23.30.105(a).  It also looked to Supreme Court decisions which have considered application of AS 23.30.105(a).  For example, in Morrison-Knudsen v. Vereen,
 the Court found that the purpose of this statute of limitations was to insure that employers have reasonable, timely opportunity to investigate and defend against claims for disability.
  The Board also found that the Alaska Supreme Court’s decision in Egemo v. Egemo Construction Co.,  meant that AS 23.30.105(a)  started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
 The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a) until the work injury causes wage loss, distinguishing “disability” from “impairment.”
   It is the “inability to earn wages because of a work-related injury” that triggers the running of AS 23.30.105 (a).
  The Rushing decision found that AS 23.30.105(a) is inapplicable as PPI benefits and medical benefits are not claims for disability under AS 23.30.395(10)
 but instead are claims for injury as defined in AS 23.30.395(17).

           After review of the employer’s January 14, 2004 petition seeking to vacate the January 20, 2004 hearing date in view of the Rushing decision, the Board concurs in the employer’s interpretation and will vacate the January 20, 2004 hearing and direct that it be rescheduled at a future prehearing conference.  This approach will avoid piecemeal resolution of the employee’s claims.

           We are concerned that the employee may have information regarding his claim which is essential to its resolution which is not being provided to the employer.  We direct the employee to cooperate in investigation of the claim by providing information cited in the September 18, 2003 letter to the employee and other information relevant to his claim.  It is only by sharing the basis for his claims that the parties can determine what the employee may be entitled to under the Board’s statutes and rules.             


ORDER
1. The employer’s petition to vacate the hearing scheduled for January 20, 2004 is granted.  The employer’s December 3, 2003 Affidavit of Readiness on the September 18, 2003 Petition to Dismiss is voided.

2. The employee is ordered to produce and submit to the employer all documents and information upon which he intends to rely in the prosecution of his claim. 

            3.    This matter should be set for further prehearing conference.


Dated at Anchorage, Alaska this     day of January, 2004.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rosemary Foster, Designated Chair







______________________________                                






Royce Rock, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

              I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RICHARD L. THOMPSON, employee / applicant, v. KIEWIT CONSTRUCTION CO., employer, and TRAVELERS CASUALTY & SURETY, insurer / defendants; Case No. 198103046; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  26th  day of January, 2004.

                             
_________________________________

                                                                                     Carole Quam,  Clerk
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� February 14, 1986 Humana Hospital report


� February 28, 1984 Harold South M.D. report; November 9, 1978 Bruce Livingston, M.D. Alaska Psychiatric Institute report at 7


� December 28, 1999 report of injury


� March 3, 2000 controversion notice


� October 16, 2002 report of injury


� December 20, 2002 workers’ compensation claim


� September 18, 2003 petition


� By letter dated January 8, 2004, the employer corrected the citation from AS 23.30.110( c ) to AS 23.30.105(a)


� November 25, 2003 prehearing conference summary


� December 3, 2003 Affidavit of Readiness for Hearing


� Rushing v. Alaska Environmental Supply, AWCB Decision No. 03-0306 (december24, 2003) at 7


� September 18, 2003 information request letter 


� 414 P.2d 536 (Alaska 1966)


� Id. at 538


� Id. at 441


� 998 P.2d at 439


� Id.


� “disability” is defined as incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.


� “injury” is defined in part in AS 23.30.395(17) as “accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from accidental injury….
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